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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

FEDERAL RESERVE SYSTEM
12 CFR Part 215

[Regulation O; Docket No. R-1740]
RIN 7100-AG 10

Loans to Executive Officers, Directors,
and Principal Shareholders of Member
Banks

AGENCY: Board of Governors of the
Federal Reserve System (Board).
ACTION: Interim final rule with request
for comment.

SUMMARY: On April 17 and July 15,
2020, the Board issued two interim final
rules to except certain loans made
through June 30 and August 8, 2020,
respectively, that are guaranteed under
the Small Business Administration’s
Paycheck Protection Program from the
requirements of section 22(h) of the
Federal Reserve Act and the Board’s
Regulation O. The Board is issuing this
interim final rule to further extend this
relief to PPP loans, including PPP
second draw loans, made through
March 31, 2021.

DATES: This interim final rule is
effective February 17, 2021. Comments
on the interim final rule must be
received no later than April 5, 2021.

ADDRESSES: You may submit comments,
identified by Docket No. R—1740 and
RIN 7100 AG 10, by any of the following
methods:

e Agency Website: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
https://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Email: regs.comments@
federalreserve.gov. Include docket and
RIN numbers in the subject line of the
message.

e Fax:(202) 452—-3819 or (202) 452—
3102.

e Mail: Ann E. Misback, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and

Constitution Avenue NW, Washington,
DC 20551.

All public comments will be made
available on the Board’s website at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm as
submitted, unless modified for technical
reasons or to remove personally
identifiable information at the
commenter’s request. Accordingly,
comments will not be edited to remove
any identifying or contact information.
Public comments also may be viewed
electronically or in paper form in Room
146, 1709 New York Avenue NW,
Washington, DC 20006, between 9:00
a.m. and 5:00 p.m. on weekdays.

FOR FURTHER INFORMATION CONTACT:
Benjamin McDonough, Associate
General Counsel, (202) 452—2036,
Alison Thro, Deputy Associate General
Counsel, (202) 452—3236, Dan Hickman,
Senior Counsel, (202) 973-7432, Josh
Strazanac, Senior Attorney, (202) 452—
2457, Jasmin Keskinen, Attorney, (202)
475-6650, Legal Division; or Anna Lee
Hewko, Associate Director, (202) 530—
6360, Juan Climent, Assistant Director,
(202) 872-7526, (202) 4525239,
Kathryn Ballintine, Manager, (202) 452—
2555, Rebecca Zak, Lead Financial
Institution Policy Analyst, (202) 912—
7995, Eusebius Luk, Senior Financial
Policy Analyst I, (202) 452-2874,
Division of Supervision and Regulation;
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue NW, Washington,
DC 20551. Users of Telecommunication
Device for Deaf (TDD) only, call (202)
263—-4869.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background
II. The Interim Final Rule
III. Administrative Law Matters
A. Administrative Procedure Act
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Riegle Community Development and
Regulatory Improvement Act of 1994
E. Use of Plain Language

I. Background

On March 27, 2020, the President
signed into law the Coronavirus Aid,
Relief, and Economic Security (CARES)
Act which, among other things, created
the Paycheck Protection Program (PPP)
to facilitate lending to small businesses
affected by the outbreak of COVID-19
and imposition of associated

containment measures (COVID event).
Although the CARES Act specified that
the PPP would end on June 30, 2020, it
was later extended to August 8, 2020.1
On December 27, 2020, the President
signed into law the Consolidated
Appropriations Act, 2021
(Appropriations Act), which further
extended the PPP to March 31, 2021.2
The Appropriations Act also created
“PPP second draw loans,” which are
substantially similar to the PPP loans
that have been made to date.3

Regulation O sets forth quantitative
and qualitative requirements for loans
made by a bank 4 to its directors,
executive officers, and principal
shareholders, as well as to any
companies owned by such persons
(collectively, insiders).> Regulation O
also sets forth procedural and
recordkeeping requirements for loans by
banks to their insiders. These
requirements normally would apply to
PPP loans made by banks to the small
businesses owned by their insiders. In
some cases, the restrictions in
Regulation O could delay or entirely
prohibit a bank from making a PPP loan
to such a business. This could be
particularly challenging in small
communities where bank insiders often
own small businesses and there are few
alternative lenders.

On April 17, 2020, the Board issued
an exception to section 22(h) of the
Federal Reserve Act® and the
corresponding provisions of Regulation
O for PPP loans made to insiders that
would not be prohibited from receiving
a PPP loan under the Small Business
Administration (SBA) lending

1 Prioritized Paycheck Protection Program Act, S.
4116, 116th Cong. section 1 (2020).

2Consolidated Appropriations Act, 2021, H.R.
133, 116th Cong. section 323 (2020).

3 Consolidated Appropriations Act, 2021, H.R.
133, 116th Cong. section 311.

4 Sections 22(g) and 22(h), and Regulation O,
apply to all banks that are members of the Federal
Reserve System. Other federal law subjects federally
insured state non-member banks and insured
savings associations to sections 22(g) and 22(h) in
the same manner and to the same extent as if they
were member banks. 12 U.S.C. 1828(j) (non-member
banks); 12 U.S.C. 1468(b) (savings associations); 12
CFR 337.3 (state non-member banks and state
savings associations); 12 CFR 31.2 (national banks
and federal savings associations). Accordingly, any
reference to “bank” in this notice applies to all
member banks and institutions subject to sections
22(g) and 22(h) in the same manner and to the same
extent as member banks.

5 See generally 12 CFR part 215.

612 U.S.C. 375b.
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restrictions (original IFR).” The
exception was intended to facilitate
lending by banks to a broad range of
small businesses within their
communities, consistent with applicable
law and safe and sound banking
practices. The exception applied only to
PPP loans made by June 30, 2020, the
original date on which the PPP was set
to expire. The Board extended the
exception after Congress extended the
PPP.8

The Board received a dozen
comments in response to the IFRs it
issued in April and July from one trade
association, several small businesses,
and several individuals. Most of the
comments expressed support for the
Board’s relief, indicating that it would
bolster the effectiveness of the PPP in
providing support to small businesses.
Several raised issues related to the terms
and administration of the PPP. One
commenter asserted that no bank
executives should receive loans from
their banks in excess of $15,000 because
executives could take advantage of their
banks to the detriment of depositors.

In response to comments about the
terms and administration of the PPP, the
Board notes that the SBA is the agency
responsible for setting forth the
requirements and administering the
program. Any comments concerning
those matters are properly addressed to
the SBA. Regarding one commenter’s
suggestion that no executive should be
able to borrow more than $15,000 from
its banks because executives could exert
undue influence and cause harm to a
bank, the Board notes that PPP loans
have standardized terms and are fully
guaranteed as to principal and interest
by the U.S. government. Accordingly, a
bank may not amend the terms of a PPP
loan to be unduly favorable to an
executive and the bank is unlikely to
suffer a loss because of the loan
guarantee. The Board also notes that the
relief only extends to insiders who
would not be prohibited from receiving
a PPP loan by the SBA’s lending
restrictions, which currently prohibit an
“officer” from receiving a PPP loan from
his or her bank.?

The Board is issuing this interim final
rule to extend the exception to PPP
loans made through March 31, 2021,
and to PPP second draw loans.

7 “Loans to Executive Officers, Directors, and
Principal Shareholders of Member Banks,” 85 FR
22345 (Apr. 22, 2020)).

8 “Loans to Executive Officers, Directors, and
Principal Shareholders of Member Banks,” 85 FR
43119 (July 16, 2020)).

913 CFR 120.110 (prohibiting an ““Associate” of
a lender from receiving a loan made by the lender
pursuant to section 7(a) of the Small Business Act);
13 CFR 120.10 (defining ““Associate of a Lender” to
include ““an officer”).

II. The Interim Final Rule

Section 22(h) authorizes the Board to
adopt, by regulation, exceptions to the
definition of “extension of credit” in
section 22(h) for transactions that “pose
minimal risk.” 10 Therefore, the Board
may except PPP loans and PPP second
draw loans from the restrictions in
section 22(h) and the corresponding
provisions of Regulation O upon a
determination that such loans pose
minimal risk.

The Board determined in the original
IFR that PPP loans pose minimal risk.1?
Among other things, this determination
relieved member banks from ensuring
that PPP loans made to certain insiders
complied with the qualitative,
quantitative, and procedural
requirements set forth in section 22(h)
and Regulation O. The Appropriations
Act did not change any of the features
of PPP loans on which the Board relied
in the original IFR to determine that PPP
loans pose minimal risk. Moreover,
under the Appropriations Act, PPP
second draw loans have the same
features as PPP loans, except that fewer
borrowers are eligible for PPP second
draw loans as for PPP loans.12
Accordingly, for the same reasons cited
in the original IFR, the Board has
determined that PPP loans and PPP
second draw loans appear to pose
minimal risk to bank safety and
soundness.13

SBA lending restrictions continue to
apply to certain PPP loans and PPP
second draw loans that also would be
subject to section 22(h) and the
corresponding provisions of Regulation
0.14 Excepting loans that would be
prohibited by the SBA lending
restrictions from the requirements of
section 22(h) and the corresponding
provisions in Regulation O would not
achieve any meaningful regulatory
purpose. Excepting these loans from one
regime and not the other also may create
confusion because some lenders may
mistakenly interpret an exception under
one regime to extend to both regimes.
Accordingly, the exception continues to
apply only for insiders that would not
be prohibited from receiving a PPP loan

1012 U.S.C. 375b(9)(D)(ii).

1185 FR 22346.

12For example, only borrowers who already have
received a PPP loan may obtain a PPP second draw
loan. PPP Second draw loans also are only available
to employers with 300 or fewer employees.
Consolidated Appropriations Act, 2021, H.R. 133,
116th Cong. section 311.

1385 FR 22345, 22346 (Apr. 22, 2020); 85 FR
43119, 43119-20 (July 16, 2020).

14 Business Loan Program Temporary Changes;
Paycheck Protection Program as Amended by the
Economic Aid Act, 86 FR 3712 (Jan. 6, 2021).

or PPP second draw loan by the SBA
lending restrictions.

This interim final rule does not except
a PPP loan or PPP second draw loan
from other restrictions that may apply to
the loan, including section 22(g) of the
Federal Reserve Act or section 215.5 of
Regulation O.15 This determination also
does not affect application of SBA
lending restrictions to a PPP loan or PPP
second draw loan. The SBA has stated
that “[flavoritism by [a PPP] [l]lender in
processing time or prioritization of [a]
director’s or equity holder’s PPP
application is prohibited.” 16 The Board
will administer the interim final rule
accordingly.

Question 1: Are there any additional
terms or conditions that should apply to
the exception? Why?

Question 2: Based on the experience
with the PPP program, what, if any,
terms or conditions for PPP second draw
loans would make it unreasonable for
such loans to be exempted from the
requirements of section 22(h)?

II1. Administrative Law Matters
A. Administrative Procedure Act

The Board is issuing the interim final
rule without prior notice and the
opportunity for public comment and the
delayed effective date ordinarily
prescribed by the Administrative
Procedure Act (APA).17 Pursuant to
section 553(b)(B) of the APA, general
notice and the opportunity for public
comment are not required with respect
to a rulemaking when an ‘“‘agency for
good cause finds (and incorporates the
finding and a brief statement of reasons
therefor in the rules issued) that notice
and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” 18

The Board believes that the public
interest is best served by implementing
the interim final rule immediately in
light of the short timeframe for
execution of the renewed PPP mandated
by the Appropriations Act. Accordingly,
the Board finds that there is good cause
consistent with the public interest to
issue the rule without advance notice
and comment.1®

The APA also requires a 30-day
delayed effective date, except for (1)
substantive rules which grant or
recognize an exemption or relieve a
restriction; (2) interpretative rules and
statements of policy; or (3) as otherwise
provided by the agency for good

1512 U.S.C. 375a; 12 CFR 215.5.
16 Id. at 14—15.

175 U.S.C. 553.

185 U.S.C. 553(b)(B).

195 U.S.C. 553(b)(B); 553(d)(3).
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cause.20 Because the rules relieve a
restriction by providing an exception to
the definition of “extension of credit” in
section 22(h) and Regulation O, the
interim final rule is exempt from the
APA’s delayed effective date
requirement.??

While the Board believes that there is
good cause to issue the rule without
advance notice and comment and with
an immediate effective date, the Board
is interested in the views of the public
and requests comment on all aspects of
the interim final rule.

B. Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. 3501-3521) (PRA) states that no
agency may conduct or sponsor, nor is
the respondent required to respond to,
an information collection unless it
displays a currently valid OMB control
number. On June 15, 1984, OMB
delegated to the Board authority under
the PRA to approve and assign OMB
control numbers to collections of
information conducted or sponsored by
the Board, as well as the authority to
temporarily approve a new collection of
information without providing
opportunity for public comment if the
Board determines that a change in an
existing collection must be instituted
quickly and that public participation in
the approval process would defeat the
purpose of the collection or
substantially interfere with the Board’s
ability to perform its statutory
obligation.

This interim final rule does not
contain any collections of information
subject to the PRA.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
(RFA) 22 requires an agency to consider
whether the rules it proposes will have
a significant economic impact on a
substantial number of small entities.23
The RFA applies only to rules for which
an agency publishes a general notice of
proposed rulemaking pursuant to 5
U.S.C. 553(b). As discussed previously,
consistent with section 553(b)(B) of the
APA, the Board has determined for good
cause that general notice and
opportunity for public comment are
unnecessary, and therefore the Board is
not issuing a notice of proposed
rulemaking. Accordingly, the Board has

205 U.S.C. 553(d).

215 U.S.C. 553(d)(1).

225 U.S.C. 601 et seq.

23 Under regulations issued by the SBA, a small
entity includes a depository institution, bank
holding company, or savings and loan holding
company with total assets of $600 million or less
and trust companies with total assets of $41.5
million or less. See 13 CFR 121.201.

concluded that the RFA’s requirements
relating to initial and final regulatory
flexibility analysis do not apply.

Nevertheless, the Board seeks
comment on whether, and the extent to
which, the interim final rule would
affect a significant number of small
entities.

D. Riegle Community Development and
Regulatory Improvement Act of 1994

Pursuant to section 302(a) of the
Riegle Community Development and
Regulatory Improvement Act
(RCDRIA),2# in determining the effective
date and administrative compliance
requirements for new regulations that
impose additional reporting, disclosure,
or other requirements on insured
depository institutions (IDIs), the federal
banking agencies must consider,
consistent with the principle of safety
and soundness and the public interest,
any administrative burdens that such
regulations would place on depository
institutions, including small depository
institutions, and customers of
depository institutions, as well as the
benefits of such regulations. In addition,
section 302(b) of RCDRIA requires new
regulations and amendments to
regulations that impose additional
reporting, disclosures, or other new
requirements on IDIs generally to take
effect on the first day of a calendar
quarter that begins on or after the date
on which the regulations are published
in final form, with certain exceptions,
including for good cause.2® The Board
believes that the public interest is best
served by implementing the interim
final rule immediately. As discussed in
the original IFR, the COVID event has
disrupted economic activity in the
United States and other countries. The
magnitude and persistence of the
COVID event on the economy remain
uncertain. In light of the substantial
disruptions in the economy, and the
likelihood that this interim final rule
would help ameliorate those disruptions
by promoting lending to small
businesses, the Board finds good cause
exists under section 302 of RCDRIA to
publish this interim final rule with an
immediate effective date.

As such, the interim final rule will be
effective immediately on publication.
Nevertheless, the Board seeks comment
on RCDRIA.

E. Use of Plain Language

Section 722 of the Gramm-Leach-
Bliley Act 26 requires the federal
banking agencies to use plain language

2412 U.S.C. 4802(a).
2512 U.S.C. 4802.
2612 U.S.C. 4809.

in all proposed and final rules
published after January 1, 2000. The
Board has sought to present the interim
final rule in a simple and
straightforward manner. The Board
invites comments on whether there are
additional steps it could take to make
the rule easier to understand. For
example:

e Have we organized the material to
suit your needs? If not, how could this
material be better organized?

e Are the requirements in the
regulation clearly stated? If not, how
could the regulation be more clearly
stated?

e Does the regulation contain
language or jargon that is not clear? If
so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand? If so, what
changes to the format would make the
regulation easier to understand?

e What else could we do to make the
regulation easier to understand?

List of Subjects in 12 CFR Part 215

Credit, Penalties, Reporting and
Recordkeeping requirements.

Authority and Issuance

For the reasons stated in the
preamble, the Board of Governors of the
Federal Reserve System amends 12 CFR
chapter II as follows:

PART 215—LOANS TO EXECUTIVE
OFFICERS, DIRECTORS, AND
PRINCIPAL SHAREHOLDERS OF
MEMBER BANKS (REGULATION O)

m 1. The authority citation for part 215
is revised to read as follows:

Authority: 12 U.S.C. 248(a), 375a(10),
375b(9) and (10), 1468, 1817(k), 5412; and
Pub. L. 102-242, 105 Stat. 2236 (1991) (12
U.S.C. 1811 note).

m 2.In § 215.3, revise paragraphs
(b)(8)(i) through (iii) to read as follows:

§215.3 Extension of credit.

* * * * *

(b)* * *

(8) * % %

(i) Made pursuant to the “Paycheck
Protection Program” in which the
participation by the Small Business
Administration on a deferred basis is
100 percent pursuant to section 1102 of
Public Law 116-136 or section 311 of
Public Law 116-260;

(ii) That is made during the period
beginning on February 15, 2020, and
ending on March 31, 2021; and

(iii) That would not be prohibited by
13 CFR 120.110(0o) or rules or
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interpretations thereof issued by the
Small Business Administration.
* * * * *

By order of the Board of Governors of the
Federal Reserve System, February 9, 2021.

Ann Misback,

Secretary of the Board.

[FR Doc. 2021-02966 Filed 2-16-21; 8:45 am]
BILLING CODE 6210-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1026
[Docket No. CFPB—2020-0023]
RIN 3170-AA83

Higher-Priced Mortgage Loan Escrow
Exemption (Regulation Z)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule; official
interpretation.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is issuing
this final rule to amend Regulation Z,
which implements the Truth in Lending
Act, as mandated by section 108 of the
Economic Growth, Regulatory Relief,
and Consumer Protection Act. The
amendments exempt certain insured
depository institutions and insured
credit unions from the requirement to
establish escrow accounts for certain
higher-priced mortgage loans.

DATES: This rule is effective on February
17, 2021.

FOR FURTHER INFORMATION CONTACT:
Joseph Devlin, Senior Counsel, Office of
Regulations, at 202—435-7700 or https://
reginquiries.consumerfinance.gov/. If
you require this document in an
alternative electronic format, please
contact CFPB_Accessibility@cfpb.gov.

SUPPLEMENTARY INFORMATION:

I. Summary of the Final Rule

Regulation Z, 12 CFR part 1026,
implements the Truth in Lending Act
(TILA), 15 U.S.C. 1601 et seq., and
includes a requirement that creditors
establish an escrow account for certain
higher-priced mortgage loans (HPMLs),?

112 CFR 1026.35(a) and (b). An HPML is defined
in 12 CFR 1026.35(a)(1) and generally means a
closed-end consumer credit transaction secured by
the consumer’s principal dwelling with an annual
percentage rate (APR) that exceeds the average
prime offer rate (APOR) for a comparable
transaction as of the date the interest rate is set by:
1.5 percentage points or more for a first-lien
transaction at or below the Freddie Mac conforming
loan limit; 2.5 percentage points or more for a first-
lien transaction above the Freddie Mac conforming
loan limit; or 3.5 percentage points or more for a

and also provides for certain
exemptions from this requirement.2 In
the 2018 Economic Growth, Regulatory
Relief, and Consumer Protection Act
(EGRRCPA),3 Congress directed the
Bureau to issue regulations to add a new
exemption from TILA’s escrow
requirement that exempts transactions
by certain insured depository
institutions and insured credit unions.
This final rule implements the
EGRRCPA section 108 statutory
directive, removes certain obsolete text
from the Official Interpretations to
Regulation Z (commentary),* and also
corrects prior inadvertent deletions from
and two scrivener’s errors in existing
commentary.5

New § 1026.35(b)(2)(vi) exempts from
the Regulation Z HPML escrow
requirement any loan made by an
insured depository institution or
insured credit union and secured by a
first lien on the principal dwelling of a
consumer if: (1) The institution has
assets of $10 billion or less; (2) the
institution and its affiliates originated
1,000 or fewer loans secured by a first
lien on a principal dwelling during the
preceding calendar year; and (3) certain
of the existing HPML escrow exemption
criteria are met, as described below in
part V.6

subordinate-lien transaction. The escrow
requirement only applies to first-lien HPMLs.

212 CFR 1026.35(b)(2)(1) and (iii).

3Public Law 115-174, 132 Stat. 1296 (2018).

4 As discussed in more detail in the section-by-
section analysis of § 1026.35(b)(2)(iv), this obsolete
text includes, among other text, language related to
a recently issued interpretive rule. On June 23,
2020, the Bureau issued an interpretive rule that
describes the Home Mortgage Disclosure Act of
1975 (HMDA), Public Law 94-200, 89 Stat. 1125
(1975), data to be used in determining that an area
is “underserved.” 85 FR 38299 (June 26, 2020). As
the Bureau explained in the interpretive rule,
certain parts of the methodology described in
comment 35(b)(2)(iv)—1.ii became obsolete because
they referred to HMDA data points replaced or
otherwise modified by a 2015 Bureau final rule
(2015 HMDA Final Rule). 80 FR 66128, 66256—58
(Oct. 28, 2015). The Bureau stated that it was
issuing the interpretive rule to supersede the
outdated portions of the commentary and to
identify current HMDA data points it will use to
determine whether a county is underserved. 85 FR
at 38299. In this final rule the Bureau amends the
comment to remove the obsolete text.

5 As discussed in more detail in the section-by-
section analysis of § 1026.35(b)(2)(iii), the
scrivener’s errors that this rule corrects were in the
commentary from Truth in Lending Act (Regulation
Z) Adjustment to Asset-Size Exemption Threshold,
85 FR 83411 (Dec. 22, 2020).

6 When amending commentary, the Office of the
Federal Register requires reprinting of certain
subsections being amended in their entirety rather
than providing more targeted amendatory
instructions and related text. The sections of
commentary text included in this document show
the language of those sections with the changes as
adopted in this final rule. In addition, the Bureau
is releasing an unofficial, informal redline to assist
industry and other stakeholders in reviewing the

II. Background

A. Federal Reserve Board Escrow Rule
and the Dodd-Frank Act

Prior to the enactment of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act),” the
Board of Governors of the Federal
Reserve System (Board) issued a rule®
requiring, among other things, the
establishment of escrow accounts for
payment of property taxes and
insurance for certain “higher-priced
mortgage loans,” a category which the
Board defined to capture what it
deemed to be subprime loans.® The
Board explained that this rule was
intended to reduce consumer and
systemic risks by requiring the subprime
market to structure loans and disclose
their pricing similarly to the prime
market.10

In 2010, Congress enacted the Dodd-
Frank Act, which amended TILA and
transferred TILA rulemaking authority
and other functions from the Board to
the Bureau.'* The Dodd-Frank Act
added TILA section 129D(a), which
adopted the Board’s rule requiring that
creditors establish an escrow account
for higher-priced mortgage loans.12 The
Dodd-Frank Act also excluded certain
loans, such as reverse mortgages, from
this escrow requirement. The Dodd-
Frank Act further granted the Bureau
authority to structure an exemption
based on asset size and mortgage
lending activity for creditors operating
predominantly in rural or underserved
areas.3 In 2013, the Bureau exercised
this authority to exempt from the
escrow requirement creditors with
under $2 billion in assets and meeting
other criteria.?* In the Helping Expand
Lending Practices in Rural Communities
Act of 2015, Congress amended TILA
section 129D again by striking the term

changes this final rule makes to the regulatory and
commentary text of Regulation Z. This redline is
posted on the Bureau’s website with the final rule.
If any conflicts exist between the redline and the
text of Regulation Z or this final rule, the
documents published in the Federal Register and
the Code of Federal Regulations are the controlling
documents.

7Public Law 111-203, 124 Stat. 1376 (2010).

873 FR 44522 (July 30, 2008).

9Id. at 44532.

10]d. at 44557—-61. Prime market loans generally
include an escrow account, which may make the
monthly payment appear higher than for a higher-
priced loan that does not include an escrow
account.

11 Dodd-Frank Act sections 1022, 1061, 1100A
and 1100B, 124 Stat. 1980, 2035-39, 2107-10.

12Dodd-Frank Act section 1461(a); 15 U.S.C.
1639d.

13]d.

1478 FR 4726 (Jan. 22, 2013). This rule was
subsequently amended several times, including in
2013 and 2015. See 78 FR 30739 (May 23, 2013) and
80 FR 59944 (Oct. 2, 2015).
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“predominantly” for creditors operating
in rural or underserved areas.15

B. Economic Growth, Regulatory Relief,
and Consumer Protection Act

Congress enacted the EGRRCPA in
2018. In section 108 of the EGRRCPA,16
Congress directed the Bureau to conduct
a rulemaking to create a new exemption,
this one to exempt from TILA’s escrow
requirement loans made by certain
creditors with assets of $10 billion or
less and meeting other criteria.
Specifically, section 108 of the
EGRRCPA amended TILA section
129D(c) to require the Bureau to exempt
certain loans made by certain insured
depository institutions and insured
credit unions from the TILA section
129D(a) HPML escrow requirement.

TILA section 129D(c)(2), as amended
by the EGRRCPA, requires the Bureau to
issue regulations to exempt from the
HPML escrow requirement any loan
made by an insured depository
institution or insured credit union
secured by a first lien on the principal
dwelling of a consumer if: (1) The
institution has assets of $10 billion or
less; (2) the institution and its affiliates
originated 1,000 or fewer loans secured
by a first lien on a principal dwelling
during the preceding calendar year; and
(3) certain of the existing Regulation Z
HPML escrow exemption criteria, or
those of any successor regulation, are
met. The Regulation Z exemption
criteria that the statute includes in the
new exemption are: (1) The requirement
that the creditor extend credit in a rural
or underserved area
(§ 1026.35(b)(2)(iii)(A)); (2) the
exclusion from exemption eligibility of
transactions involving forward purchase
commitments (§ 1026.35(b)(2)(v)); and
(3) the prerequisite that the institution
and its affiliates not maintain an escrow
account other than either (a) those
established for HPMLs at a time when
the creditor may have been required by
the HPML escrow rule to do so, or (b)
those established after consummation as
an accommodation to distressed
consumers (§ 1026.35(b)(2)(iii)(D)).

III. Summary of the Rulemaking
Process

The Bureau released a proposed rule
to implement EGRRCPA section 108 on
July 2, 2020, and the proposal was
published in the Federal Register on
July 22, 2020.17 The comment period

15 Public Law 114-94, div. G, tit. LXXXIX, section
89003, 129 Stat. 1799, 1800 (2015). In 2016, the
Bureau amended Regulation Z to implement this
change. 81 FR 16074 (Mar. 25, 2016).

16 EGRRCPA section 108, 132 Stat. 1304—05; 15
U.S.C. 1639d(c)(2).

1785 FR 44228 (July 22, 2020).

closed on September 21, 2020. Twelve
commenters explicitly supported the
proposed rule and four were generally
opposed to it. Almost all of the
commenters who supported the rule
suggested one or more changes,
discussed below in the section-by-
section analysis. The commenters were
individuals and individual banks and
credit unions, as well as State, regional
and national trade associations
representing banks and credit unions.
There were also two anonymous
comments. No community or consumer
organizations commented on the
proposed rule. As discussed in more
detail below, the Bureau has considered
these comments in finalizing this final
rule as proposed, except that the final
rule provides a transition period of 120
days, rather than the 90 days set forth
in the proposed rule.18

IV. Legal Authority

The Bureau is issuing this final rule
pursuant to its authority under the
Dodd-Frank Act and TILA.

A. Dodd-Frank Act Section 1022(b)

Section 1022(b)(1) of the Dodd-Frank
Act authorizes the Bureau to prescribe
rules ““as may be necessary or
appropriate to enable the Bureau to
administer and carry out the purposes
and objectives of the Federal consumer
financial laws, and to prevent evasions
thereof.” 19 Among other statutes, TILA
and title X of the Dodd-Frank Act are
Federal consumer financial laws.2°
Accordingly, in adopting this rule, the
Bureau is exercising its authority under
Dodd-Frank Act section 1022(b) to
prescribe rules that carry out the
purposes and objectives of TILA and
title X of the Dodd-Frank Act and
prevent evasion of those laws.

B. TILA

As amended by the Dodd-Frank Act,
TILA section 105(a) directs the Bureau

18 The transition period is discussed in the
section-by-section analysis of § 1026.35(b)(2)(iii). In
addition to the comments described in the
paragraph above, three trade association
commenters requested that the Bureau reduce the
scope of the general HPML definition by changing
the interest rate trigger for non-jumbo first liens to
2 percent over the APOR. Because the proposed
rule did not propose to change the statutory general
HPML definition and doing so would affect
regulatory provisions that are not affected by
EGRRCPA section 108 or the proposed rule, the
Bureau considers these comments beyond the scope
of this rulemaking.

1912 U.S.C. 5512(b)(1).

20Dodd-Frank Act section 1002(14), 12 U.S.C.
5481(14) (defining “Federal consumer financial
law” to include the “enumerated consumer laws”

and the provisions of title X of the Dodd-Frank Act);

Dodd-Frank Act section 1002(12), 12 U.S.C.
5481(12) (defining “‘enumerated consumer laws” to
include TILA).

to prescribe regulations to carry out the
purposes of TILA, and provides that
such regulations may contain additional
requirements, classifications,
differentiations, or other provisions, and
may provide for such adjustments and
exceptions for all or any class of
transactions, that the Bureau judges are
necessary or proper to effectuate the
purposes of TILA, to prevent
circumvention or evasion thereof, or to
facilitate compliance therewith.21 A
purpose of TILA is “to assure a
meaningful disclosure of credit terms so
that the consumer will be able to
compare more readily the various credit
terms available to him and avoid the
uninformed use of credit.” 22 This stated
purpose is tied to Congress’s finding
that “economic stabilization would be
enhanced and the competition among
the various financial institutions and
other firms engaged in the extension of
consumer credit would be strengthened
by the informed use of credit.” 23 Thus,
strengthened competition among
financial institutions is a goal of TILA,
achieved through the effectuation of
TILA’s purposes.

Historically, TILA section 105(a) has
served as a broad source of authority for
rules that promote the informed use of
credit through required disclosures and
substantive regulation of certain
practices. Dodd-Frank Act section
1100A clarified the Bureau’s section
105(a) authority by amending that
section to provide express authority to
prescribe regulations that contain
“additional requirements” that the
Bureau finds are necessary or proper to
effectuate the purposes of TILA, to
prevent circumvention or evasion
thereof, or to facilitate compliance
therewith. The Dodd-Frank Act
amendment clarified that the Bureau
has the authority to use TILA section
105(a) to prescribe requirements beyond
those specifically listed in TILA that
meet the standards outlined in section
105(a). As amended by the Dodd-Frank
Act, TILA section 105(a) authority to
make adjustments and exceptions to the
requirements of TILA applies to all
transactions subject to TILA, except
with respect to the provisions of TILA
section 129 that apply to the high-cost
mortgages referred to in TILA section
103(bb).2¢

The Bureau’s authority under TILA
section 105(a) to make exceptions,
adjustments, and additional provisions
that the Bureau finds are necessary or
proper to effectuate the purposes of

2115 U.S.C. 1604(a).
2215 U.S.C. 1601(a).
23]d.

2415 U.S.C. 1602(bb).
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TILA applies with respect to the
purpose of TILA section 129D. That
purpose is to ensure that consumers
understand and appreciate the full cost
of home ownership. The purpose of
TILA section 129D is also informed by
the findings articulated in TILA section
129B(a) that economic stabilization
would be enhanced by the protection,
limitation, and regulation of the terms of
residential mortgage credit and the
practices related to such credit, while
ensuring that responsible and affordable
mortgage credit remains available to
consumers.2%

For the reasons discussed in this
document, the Bureau is amending
Regulation Z to implement EGRRCPA
section 108 to carry out the purposes of
TILA and is adopting such additional
requirements, adjustments, and
exceptions as, in the Bureau’s judgment,
are necessary and proper to carry out
the purposes of TILA, prevent
circumvention or evasion thereof, or to
facilitate compliance. In developing
these aspects of the rule pursuant to its
authority under TILA section 105(a), the
Bureau has considered: (1) The
purposes of TILA, including the
purpose of TILA section 129D; (2) the
findings of TILA, including
strengthening competition among
financial institutions and promoting
economic stabilization; and (3) the
specific findings of TILA section
129B(a)(1) that economic stabilization
would be enhanced by the protection,
limitation, and regulation of the terms of
residential mortgage credit and the
practices related to such credit, while
ensuring that responsible, affordable
mortgage credit remains available to
consumers.

In addition, in previous rulemakings,
the Bureau adopted two of the
regulatory provisions this rule now
amends. In adopting those provisions,
the Bureau relied on one or more of the
authorities discussed above, as well as
other authority.26 The Bureau is
amending these provisions in reliance
on the same authority, as discussed in
detail in the Legal Authority or section-
by-section analysis parts of the Bureau’s
final rules titled “Escrow Requirements
Under the Truth in Lending Act” and
“Amendments Relating to Small

25 See 15 U.S.C. 1639b(a).

26 Specifically, TILA section 129D(c) authorizes
the Bureau to exempt, by regulation, a creditor from
the requirement (in section 129D(a)) that escrow
accounts be established for higher-priced mortgage
loans if the creditor operates in rural or
underserved areas, retains its mortgage loans in
portfolio, does not exceed (together with all
affiliates) a total annual mortgage loan origination
limit set by the Bureau, and meets any asset-size
threshold, and any other criteria the Bureau may
establish. 15 U.S.C. 1639(c)(1).

Creditors and Rural or Underserved
Areas Under the Truth in Lending Act
(Regulation Z).” 27

V. Section-by-Section Analysis

Section 1026.35—Requirements for
Higher-Priced Mortgage Loans

35(a) Definitions
35(a)(3) and (4)

The escrow requirement exemption in
EGRRCPA section 108 is available to
“insured credit unions” and “insured
depository institutions.” Section 108
amends TILA to provide definitions for
these two terms, at TILA section
129D(i)(3) and (4). “Insured credit
union” has the meaning given the term
in section 101 of the Federal Credit
Union Act (12 U.S.C. 1752), and
“insured depository institution” has the
meaning given the term in section 3 of
the Federal Deposit Insurance Act (12
U.S.C. 1813).

The Bureau proposed to include these
definitions with the existing definitions
regarding HPMLs, in § 1026.35(a). No
commenters discussed these definitions
or objected to the EGRRCPA’s limitation
of eligibility for the new exemption to
insured credit unions and insured
depository institutions. The Bureau now
adopts these definitions as proposed.

35(b) Escrow Accounts
35(b)(2) Exemptions
35(b)(2)(iii)

EGRRCPA section 108 amends TILA
section 129D to provide that one of the
requirements for the new escrow
exemption is that an exempted
transaction satisfy the criterion
previously established by the Bureau
and codified at Regulation Z
§1026.35(b)(2)(iii)(D). Section
1026.35(b)(2)(iii)(D) establishes as a
prerequisite to the exemption that a
creditor or its affiliate is not already
maintaining an escrow account for any
extension of consumer credit secured by
real property or a dwelling that the
creditor or its affiliate currently
services.28 The purpose of this
prerequisite is to limit the exemption to
institutions that do not already provide
escrow accounts and thus would have to
incur the initial cost of setting up a
system to provide such accounts.
Instead, only institutions that are
otherwise eligible for the exemption but
already provide escrow accounts would
bear the burden of providing such
accounts, with the overall burden for
them being lower because they are
continuing to provide them rather than

27 See 78 FR 4726 and 80 FR 59944, 59945—46.
2878 FR 4726, 4738-39.

incurring the cost of starting them up.
This prerequisite, however, is subject to
two exceptions.

First, under § 1026.35(b)(2)(iii)(D)(2),
a creditor would not lose the exemption
for providing escrow accounts as an
accommodation to distressed consumers
to assist such consumers in avoiding
default or foreclosure. The Bureau did
not propose to and is not amending this
exception.

Second, under
§1026.35(b)(2)(iii)(D)(1), the Bureau in
its original escrow exemption rule 29
granted an exception from the non-
escrowing requirement to creditors who
established escrow accounts for first-
lien HPMLs on or after April 1, 2010
(the effective date of the Board’s original
HPML escrow rule), and before June 1,
2013 (the effective date of the Bureau’s
first HPML escrow rule that included
the Dodd-Frank exemption for certain
creditors (the original escrow
exemption)). The purpose of this
exception was to avoid penalizing
creditors that had not previously
provided escrow accounts but
established them specifically to comply
with the regulation requiring escrows.3°
Over time, as the Bureau amended the
HPML escrow exemption criteria and
made more creditors eligible, the Bureau
also extended the end date for the
exception to the non-escrowing
requirement in § 1026.35(b)(2)(iii)(D), so
that creditors that had established
escrow accounts in order to comply
with the Bureau’s regulations could still
benefit from the relief provided by the
Bureau’s amendments to the exemption
criteria.3® The Bureau most recently
extended the date to May 1, 2016,
consistent with the effective date of the
Bureau’s latest amendment to the HPML
exemption criteria.32

The proposed rule proposed to amend
this exception again, explaining that the
dates in then-current
§1026.35(b)(2)(iii)(D)(1) between which
creditors were allowed to maintain
escrow accounts for first-lien HPMLs
without losing eligibility for the
exemption (April 1, 2010, until May 1,
2016) were necessary to allow creditors
to benefit fully from the existing escrow
exemption. However, those same dates

29 The terms “original” and “‘existing” escrow
exemption refer throughout this document to the
regulatory exemption at § 1026.35(b)(2)(iii), either
as implemented by the January 2013 final rule or
as subsequently amended through 2016. They do
not refer to the exemptions or exclusions listed at
§1026.35(b)(2)().

3078 FR at 4738-39.

31 See, e.g., 80 FR 59944, 59968 (adjusting end
date to January 1, 2016).

32 See Operations in Rural Areas Under the Truth
in Lending Act (Regulation Z); Interim Final Rule,
81 FR 16074 (Mar. 25, 2016).
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would have caused most insured
depositories and insured credit unions
who would otherwise qualify under the
EGRRCPA'’s new exemption criteria to
be ineligible for the exemption. The
reason they would have been ineligible
is that those depositories and credit
unions presumably had established
escrows for HPMLs after May 1, 2016,
in compliance with the then-current
escrow rule’s requirements.

In the proposed rule, to assist
otherwise exempt institutions to avoid
inadvertently making themselves
ineligible by establishing escrow
accounts before they had heard about
the rule and adjusted their compliance,
the Bureau proposed to replace the May
1, 2016, end date for the exception to
the prerequisite against maintaining
escrows with a new end date that was
approximately 90 days after the effective
date (proposed as the date of
publication in the Federal Register) of
the eventual section 108 escrow
exemption final rule. In addition, the
Bureau proposed to amend comment
35(b)(2)(iii)-1.iv to conform to this
change.

The Bureau also proposed to amend
comment 35(b)(2)(iii)(D)(1)-1 to address
the date change. Comments
35(b)(2)(iii)(D)(1)-1 and (2)-1 were
inadvertently deleted from the Code of
Federal Regulations in 2019 during an
annual inflation adjustment rulemaking,
and no change in interpretation of the
associated regulatory provisions was
intended.33 The Bureau proposed to
correct this deletion by reinserting the
two comments back into Supplement I,
with comment 35(b)(2)(iii)(D)(1)-1
amended from its former language to
reflect the date change described above
and with no changes being made to
comment 35(b)(2)(iii)(D)(2)-1. In
addition, a sentence describing the
definition of ““affiliate” in comment
35(b)(2)(iii)—1.1i.C was also
inadvertently deleted from the Code of
Federal Regulations in 2019, and no
change in interpretation was intended.34
The Bureau also proposed to add the
deleted sentence back into this
comment.

Two commenters supported the
proposed extension of the non-
escrowing date to 90 days beyond the
effective (i.e., publication) date of the
rule and said they agreed with the
Bureau’s concern that small institutions
might unintentionally become
ineligible. Four other commenters
requested that the Bureau allow 120
days instead of 90, stating that small
institutions often lack the resources to

3384 FR 1356 (Feb. 26, 2019).
34]d.

adjust to new compliance requirements
quickly and thus the extra time would
be very important. Two other
commenters asked for a longer
transition period than 90 days but did
not specify how many days the Bureau
should provide. None of the
commenters asking for more than 90
days provided factual evidence of the
need for more time beyond their stated
knowledge of creditor processes.

The Bureau is amending
§1026.35(b)(2)(iii)(D)(1) and comments
35(b)(2)(iii)-1.iv and (iii)(D)(1)-1
generally as proposed, but finalizing the
end date for the exception to the non-
escrowing requirement as 120 days from
the effective date (date of publication)
instead of the proposed end date of 90
days from the effective date. The small-
to mid-size institutions affected by the
rule may not be immediately aware of
the change and might make themselves
ineligible for the exemption by
establishing escrow accounts before
they become aware of the change. With
the final rule end date change, such
institutions will have 120 days to learn
of the amendment. The Bureau has no
information that extending the non-
escrowing date of the final rule from 90
to 120 days after the effective date
would harm consumers or have an
adverse impact on industry.

The Bureau initially adopted the
criterion in § 1026.35(b)(2)(iii)(D) under
its broad discretionary authority, set
forth in 15 U.S.C. 1639d(c)(4), to
establish “any other criteria [for the
escrow exemption] consistent with the
purposes” of the escrow provisions. In
establishing the new exemption in
EGRRCPA section 108, Congress
incorporated as a prerequisite to the
new exemption the criterion in
§1026.35(b)(2)(iii)(D) or “any successor
regulation.” The Bureau interprets the
reference to “any successor regulation”
to authorize it to make amendments to
existing § 1026.35(b)(2)(iii)(D) consistent
with the purposes of the escrow
provisions, the same standard under
which the provision was initially
authorized. The Bureau believes the
amendment to the end date in
§1026.35(b)(2)(iii)(D)(1) is consistent
with the purposes of the escrow
provisions to avoid disqualifying the
majority of institutions that otherwise
would qualify for the new exemption.
Without this amendment, the Bureau
believes that very few insured
depository institutions and insured
credit unions would have been able to
benefit from the new escrow exemption.
Such institutions would only have been
institutions that (1) together with their
affiliates, had more than approximately
$2 billion in assets and, without

affiliates, less than $10 billion in assets;
(2) had not extended any HPMLs since
May 1, 2016; and (3) did not offer
mortgage escrows in the normal course
of business. Because this approach
would have restricted access to the new
HPML escrow exemption to this limited
group of institutions, the usefulness of
the exemption would have been
extremely limited. The Bureau
acknowledges the possibility that
creditors outside of the scope of the new
escrow exemption might become
eligible for the existing escrow
exemption as a result of the end-date
change. However, any such creditors
were able to so during previous date
extensions and chose not to. Therefore,
the Bureau believes that few, if any, of
such creditors would actually take
advantage of the existing escrow
exemption during this date extension.

In addition, the Bureau’s exemption is
authorized under the Bureau’s TILA
section 105(a) authority to make
adjustments to facilitate compliance
with TILA and effectuate its purposes.35
Modifying the date will facilitate
compliance with TILA for the
institutions that would qualify for the
exemption but for the previous end
date.

Finally, in a recent annual inflation
adjustment rulemaking, the Bureau
erroneously amended comment
35(b)(2)(iii)-1.iii.E to include a
reference to the year “2019” rather than
the correct ©“2020,”” and also erroneously
amended comment 35(b)(2)(iii)-1.iii.E.8
to include a reference to the year “2010”
rather than the correct ©2021.” 36 The
Bureau considers these to be scrivener’s
errors that should be interpreted as
references to the year “2020”” and
“2021” respectively, and the Bureau is
now correcting the errors for clarity.

35(b)(2)(iv)
35(b)(2)(Av)(A)

The proposed rule explained that
existing § 1026.35(b)(2)(iv)(A)(3)
provided that a county or census block
could be designated as rural using an
application process pursuant to section
89002 of the Helping Expand Lending
Practices in Rural Communities Act.37
Because the provision ceased to have
any force or effect on December 4, 2017,
the Bureau proposed to remove this
provision and make conforming changes
to §1026.35(b)(2)(iv)(A). The Bureau
also proposed to remove references to
the obsolete provision in comments

3515 U.S.C. 1604(a).

36 Truth in Lending Act (Regulation Z)
Adjustment to Asset-Size Exemption Threshold, 85
FR 83411, 83415 (Dec. 22, 2020).

37129 Stat. 1799.



9844 Federal Register/Vol. 86,

No. 30/Wednesday, February 17, 2021/Rules and Regulations

35(b)(2)(iv)(A)-1.i and —2.i, as well as
comment 43(f)(1)(vi)-1.

On June 23, 2020, the Bureau issued
an interpretive rule that describes the
HMDA data to be used in determining
whether an area is “underserved.” 38 As
the interpretive rule explained, certain
parts of the methodology described in
comment 35(b)(2)(iv)-1.ii became
obsolete because they referred to HMDA
data points replaced or otherwise
modified by the 2015 HMDA Final Rule.
In the proposed rule, the Bureau
proposed to remove as obsolete the last
two sentences from comment
35(b)(2)(iv)-1.ii and to remove
references to publishing the annual
rural and underserved lists in the
Federal Register, based on its tentative
conclusion that such publication does
not increase the ability of financial
institutions to access the information,
and that posting the lists on the
Bureau’s public website is sufficient.

The Bureau did not receive comments
on these proposed changes to
§1026.35(b)(2)(iv)(A), the related
changes to the official commentary, or
the changes to comment 35(b)(2)(iv)-
1.39 For the reasons discussed above, the
Bureau is finalizing these amendments
as proposed.

35(b)(2)(v)

EGRRCPA section 108 further amends
TILA section 129D to provide that one
of the requirements for the new escrow
exemption is that an exempted loan
satisfy the criterion in Regulation Z
§1026.35(b)(2)(v), a prerequisite to the
original escrow exemption. Existing
§ 1026.35(b)(2)(v) provides that, unless
otherwise exempted by § 1026.35(b)(2),
the exemption to the escrow
requirement would not be available for
any first-lien HPML that, at
consummation, is subject to a
commitment to be acquired by a person
that does not satisfy the conditions for
an exemption in § 1026.35(b)(2)(iii) (i.e.,
no forward commitment). In adopting
the original escrow exemption, the
Bureau stated that the prerequisite of no
forward commitments would
appropriately implement the

38 Bureau of Consumer Fin. Prot., Truth in
Lending (Regulation Z); Determining
“Underserved”” Areas Using Home Mortgage
Disclosure Act Data (June 23, 2020), https://
www.consumerfinance.gov/policy-compliance/
rulemaking/final-rules/truth-lending-regulation-z-
underserved-areas-home-mortgage-disclosure-act-
data/.

39 Although the Bureau did not receive comments
about the specific changes regarding rural or
underserved status discussed here, commenters did
express concern about the general rural or
underserved requirement of the new escrow
exemption. Those comments are discussed below in
the section-by-section analysis of
§1026.35(b)(2)(vi)(C).

requirement in TILA section
129D(c)(1)(C) 4° that the exemption
apply only to portfolio lenders.4* The
Bureau also reasoned that conditioning
the exemption on a lack of forward
commitments, rather than requiring that
all loans be held in portfolio, would
avoid consumers having to make
unexpected lump sum payments to fund
an escrow account.42?

To implement section 108, the Bureau
proposed to add references in
§1026.35(b)(2)(v) to the new exemption
to make clear that the new exemption
would also not be available for
transactions subject to forward
commitments of the type described in
§1026.35(b)(2)(v). The Bureau also
proposed to add similar references to
the new exemption in comment
35(b)(2)(v)-1 discussing “‘forward
commitments.” The Bureau did not
receive comments regarding these
provisions and is finalizing them as
proposed.

35(b)(2)(vi)

As explained above in part I, section
108 of the EGRRCPA amends TILA
section 129D to provide a new
exemption from the HPML escrow
requirement.43 The new exemption is
narrower than the existing TILA section
129D exemption in several ways,
including the following. First, the
section 108 exemption is limited to
insured depositories and insured credit
unions that meet the statutory criteria,
whereas the existing escrow exemption
applies to any creditor (including a non-
insured creditor) that meets its criteria.
Second, the originations limit in the
section 108 exemption is specified to be
1,000 loans secured by a first lien on a
principal dwelling originated by an
insured depository institution or
insured credit union and its affiliates
during the preceding calendar year. In
contrast, TILA section 129D(c)(1) (as
redesignated) gave the Bureau discretion
to choose the originations limit for the
original escrow exemption, which the
Bureau set at 500 covered transactions,
and subsequently amended to 2,000
covered transactions (other than
portfolio loans).4# Third, TILA section
129D(c)(1) also gave the Bureau
discretion to determine any asset size

40EGRRCPA section 108 redesignated this
paragraph. It was previously TILA section
129D(c)(3).

4178 FR 4726, 4741.

42]d. at 4741-42.

43 EGRRCPA section 108 designates the new
exemption as TILA section 129D(c)(2) and
redesignates the paragraph that includes the
existing escrow exemption, adopted pursuant to
section 1461(a) of the Dodd-Frank Act, as TILA
section 129D(c)(1).

4412 CFR 1026.35(b)(2)(iii)(B).

threshold (which the Bureau set at $2
billion) and any other criteria the
Bureau may establish, consistent with
the purposes of TILA. EGRRCPA section
108, on the other hand, specifies an
asset size threshold of $10 billion and
does not expressly state that the Bureau
can establish other criteria. (However, as
discussed above, section 108 does
appear to allow for a more
circumscribed ability to alter certain
parameters of the new exemption by
referencing the existing regulation “or
any successor regulation.”’).45

As explained in the proposed rule,
EGRRCPA section 108 carves out a
carefully circumscribed exemption
available to insured depository
institutions and insured credit unions
that do not pursue mortgage lending as
a major business line. Congress
provided an asset size limit of $10
billion, approximately eight billion
dollars above the existing escrow
exemption, but reduced the originations
limit to 1,000 loans.

The Bureau proposed to implement
the EGRRCPA section 108 exemption
consistent with this understanding of its
limited scope. Proposed new
§1026.35(b)(2)(vi) would have codified
the section 108 exemption by imposing
as a precondition a bar on its use with
transactions involving forward
commitments, as explained above in the
discussion of the forward commitments
provision, § 1026.35(b)(2)(v), and
limiting its use to insured depository
institutions and insured credit unions.
The other requirements for the
exemption would have been
implemented in proposed
subparagraphs (A), (B) and (C),
discussed below.

Only one commenter, a national trade
association, referred to the proposal’s
discussion of the nature and purpose of
the new exemption. That commenter
agreed with the Bureau’s reading of the
statute and supported the Bureau’s
implementation of the new exemption.

To facilitate compliance, the Bureau
also proposed to provide three-month
grace periods 46 for the annually applied
requirements for the EGRRCPA section
108 escrow exemption, in
§1026.35(b)(2)(vi)(A), (B), and (C). The
grace periods would allow exempt
creditors to continue using the
exemption for three months after they
exceed a threshold in the previous year,
to allow a transition period and
facilitate compliance.4” The new

45 TILA section 129D(c)(2)(C).

46 See the discussion of § 1026.35(b)(2)(vi)(A)
below for further explanation of the Bureau’s
adoption of grace periods in the exemption.

47 See 80 FR 59944, 59948-49, 59951, 59954.
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proposed exemption would have used
the same type of grace periods as in the
existing escrow exemption at
§1026.35(b)(2)(iii).

Three commenters supported the
proposed grace periods, citing
compliance uncertainty and volume and
asset fluctuations. Two of these
commenters discussed the general use
of grace periods for the different
thresholds in the rule, and one
discussed the use of a grace period with
the 1,000-loan threshold specifically. No
commenters opposed the use of grace
periods. As explained further below in
the section-by-section analysis of
§1026.35(b)(2)(vi)(A), the Bureau is now
adopting the grace periods as proposed.

In addition to the three-month grace
periods, the proposed exemption had
other important provisions in common
with the existing escrow exemption,
including the rural or underserved test,
the definition of affiliates, and the
application of the non-escrowing time
period requirement. Thus, the Bureau
proposed to add new comment
35(b)(2)(vi)—-1, which cross-references
the commentary to § 1026.35(b)(2)(iii).
Specifically, proposed comment
35(b)(2)(vi)-1 explained that for
guidance on applying the grace periods
for determining asset size or transaction
thresholds under § 1026.35(b)(2)(vi)(A)
or (B), the rural or underserved
requirement, or other aspects of the
exemption in § 1026.35(b)(2)(vi) not
specifically discussed in the
commentary to § 1026.35(b)(2)(vi), an
insured depository institution or
insured credit union may, where
appropriate, refer to the commentary to
§1026.35(b)(2)(iii).

No commenters discussed proposed
comment 35(b)(2)(vi)-1 and its cross
reference to the commentary to
§1026.35(b)(2)(iii). For the reasons
discussed above, the Bureau now adopts
the comment as proposed.

35(b)(2)(vi)(A)

EGRRCPA section 108(1)(D) amends
TILA section 129D(c)(2)(A) to provide
that the new escrow exemption is
available only for transactions by an
insured depository or credit union that
“has assets of $10,000,000,000 or less.”
The Bureau proposed to implement this
provision in new § 1026.35(b)(2)(vi)(A)
by: (1) Using an institution’s assets
during the previous calendar year to
qualify for the exemption, but allowing
for a three-month grace period at the
beginning of a new year if the
institution loses the exemption it
previously qualified for; and (2)
adjusting the $10 billion threshold
annually for inflation using the
Consumer Price Index for Urban Wage

Earners and Clerical Workers (CPI-W),
not seasonally adjusted, for each 12-
month period ending in November, with
rounding to the nearest million dollars.

Two commenters opposed the $10
billion asset threshold, arguing that
larger financial institutions should have
access to the exemption. One of these
commenters suggested that the Bureau
make the exemption available to
financial institutions with assets of $4
billion dollars or more that originate 100
or more mortgages per year. However,
section 108 of the EGRRCPA specifically
sets a threshold of $10 billion as a
maximum. The comment provided no
basis for the Bureau to ignore the
express language of the statute in its
implementing regulations.

The existing escrow exemption at
§1026.35(b)(2)(iii) includes three-month
grace periods for determination of asset
size, loan volume, and rural or
underserved status. As explained above
in the section-by-section analysis of
§1026.35(b)(2)(vi), those grace periods
allow exempt creditors to continue
using the exemption for three months
after they exceed a threshold in the
previous year, so that there will be a
transition period to facilitate
compliance when they no longer qualify
for the exemption.#® The use of grace
periods therefore addresses potential
concerns regarding the impact of asset
size and origination volume fluctuations
from year to year.49 As with the grace
periods in the existing escrow
exemption, the new proposed grace
period in § 1026.35(b)(2)(vi)(A) would
cover applications received before April
1 of the year following the year that the
asset threshold is exceeded, and allow
institutions to continue to use their
asset size from the year before the
previous year.

The Bureau has determined that,
although new TILA section
129D(c)(2)(A) does not expressly
provide for a grace period, the Bureau
is justified in using the same type of
grace period in the new exemption as
provided for in the existing regulatory
exemption. EGRRCPA section 108
specifically cites to and relies on aspects
of the existing regulatory exemption,
which uses grace periods for certain
factors. In fact, section 108 incorporates
one requirement from the existing
escrow exemption, the rural or
underserved requirement at
§1026.35(b)(2)(iii)(A), that uses a grace
period. The Bureau believes that grace
periods are authorized under its TILA
section 105(a) authority.5° The Bureau

4880 FR 59944, 59948—-49, 59951, 59954.
49 See 80 FR 7770, 7781 (Feb. 11, 2015).
5015 U.S.C. 1604(a).

concludes that the proposed grace
periods for the asset threshold, and the
loan origination limit in
§1026.35(b)(2)(vi)(B),5! would facilitate
compliance with TILA for institutions
that formerly qualified for the
exemption but then exceeded the
threshold in the previous year. Those
institutions would have three months to
adjust their compliance management
systems to come into compliance and
provide the required escrow accounts.
The grace periods would reduce
uncertainties caused by yearly
fluctuations in assets or originations and
make the timing of the new and existing
exemptions consistent. They would also
ease the aggregate compliance burden of
the escrow provisions, consistent with
the overall purpose of the statutory
amendments.

As explained in the section-by-section
analysis of § 1026.35(b)(2)(vi), all
comments received that referred to grace
periods supported their use. For the
reasons discussed in that section-by-
section analysis and immediately above,
the Bureau now finalizes as proposed
the three-month grace period for the
asset threshold provision in
§1026.35(b)(2)(vi)(A).

Congress restricted the EGRRCPA
section 108 exemption to insured
depositories and credit unions with
assets of $10 billion or less. Although
section 108 does not expressly state that
this figure should be adjusted for
inflation, the Bureau proposed this
adjustment to effectuate the purposes of
TILA and facilitate compliance with
TILA. EGRRCPA section 108
specifically cites to and relies on criteria
in the existing escrow exemption,
whose asset threshold is adjusted for
inflation. Furthermore, monetary
threshold amounts are adjusted for
inflation in numerous places in
Regulation Z.52 In addition, inflation
adjustment keeps the threshold value at
the same level in real terms as when
adopted, thereby ensuring the same
effect over time as provided for initially
in the statute. Therefore, adjusting the
threshold value to account for inflation
is necessary or proper under TILA
section 105(a) to effectuate the purposes

51 The Bureau also believes that the use of a grace
period with the rural or underserved requirement
is appropriate and the Bureau is proposing to
include one by citing to existing
§1026.35(b)(2)(iii)(A). However, because the
regulation already provides for that grace period,
the discussion of the use of exception and
adjustment authority does not list it.

52 See, e.g., § 1026.3(b)(1)(ii) (Regulation Z
exemption for credit over applicable threshold),
§1026.35(c)(2)(ii) (appraisal exemption threshold);
§1026.6(b)(2)(iii) (CARD Act minimum interest
charge threshold); § 1026.43(e)(3)(ii)(points and fees
thresholds for qualified mortgage status).



9846 Federal Register/Vol. 86,

No. 30/Wednesday, February 17, 2021/Rules and Regulations

of TILA and facilitate compliance with
TILA.53 The Bureau believes that
adjusting the threshold for inflation
would facilitate compliance by allowing
the institutions to remain exempt
despite inflation, and that failure to
adjust for inflation would interfere with
the purpose of TILA by reducing the
availability of the exemption over time
to fewer institutions than the provision
was meant to cover.

In order to facilitate compliance with
§1026.35(b)(2)(vi)(A), the Bureau
proposed to add comment
35(b)(2)(vi)(A)-1. Comment
35(b)(2)(vi)(A)-1 would explain the
method by which the asset threshold
will be adjusted for inflation, that the
assets of affiliates are not considered in
calculating compliance with the
threshold (consistent with EGRRCPA
section 108), and that the Bureau will
publish notice of the adjusted asset
threshold each year.

The Bureau did not receive any
comments on the proposed annual
inflation adjustment to the asset
threshold. For the reasons discussed
above, the Bureau now is finalizing this
provision and comment 35(b)(2)(vi)(A)—
1 as proposed.

35(b)(2)(vi)(B)

EGRRCPA section 108 limits use of its
escrow exemption to insured
depositories and insured credit unions
that, with their affiliates, “during the
preceding calendar year . . . originated
1,000 or fewer loans secured by a first
lien on a principal dwelling.” This
threshold is half the limit in the existing
regulatory exemption and does not
exclude portfolio loans from the total.

The Bureau proposed to implement
the 1,000-loan threshold in new
§1026.35(b)(2)(vi)(B), with a three-
month grace period similar to the one
provided in proposed
§1026.35(b)(2)(vi)(A) and the “rural or
underserved” requirement in proposed
§1026.35(b)(2)(vi)(C) (discussed in more
detail in the relevant section-by-section
analysis below). (For the Bureau’s
reasoning regarding the adoption of
grace periods with the new exemption,
see the section-by-section analyses of
§1026.35(b)(2)(vi) and (vi)(A) above.)

There are important differences
between the 2,000-loan transaction
threshold in existing
§1026.35(b)(2)(iii)(B) and the 1,000-loan
transaction threshold in proposed
§1026.35(b)(2)(vi)(B). Proposed
comment 35(b)(2)(vi)(B)-1 would aid
compliance by explaining the
differences between the transactions to

5315 U.S.C. 1604(a).

be counted toward the two thresholds
for their respective exemptions.

Four commenters discussed the
proposed loan-limit threshold. As
explained above in the section-by-
section analysis of
§1026.35(b)(2)(vi)(A), one commenter
suggested that the Bureau make the
exemption available to financial
institutions with assets of $4 billion
dollars or more that originate 100 or
more mortgages per year. Two
commenters stated that the threshold
should be 2,000 loans a year, the same
as the existing escrow exemption, in
order to reduce costs and allow them to
better serve their customers. However,
EGRRCPA section 108 specifies the
1,000 loan limit, and does not cite to the
2,000 loan limit in the existing escrow
exemption, even though it does cite to
the existing escrow exemption for other
requirements.># In other words,
Congress specifically addressed this
issue and chose not to use the numbers
suggested by the commenters.

For the reasons discussed above, the
Bureau is finalizing
§1026.35(b)(2)(vi)(B) and comment
35(b)(2)(vi)(B)-1 as proposed.

35(b)(2)(vi)(C)

EGRRCPA section 108 requires that,
in order to be eligible for the new
exemption, an insured depository
institution or insured credit union must,
among other things, satisfy the criteria
in § 1026.35(b)(2)(iii)(A) and (D), or any
successor regulation. The Bureau
proposed to implement these
requirements in new
§1026.35(b)(2)(vi)(C).

Section 1026.35(b)(2)(iii)(A) requires
that during the preceding calendar year,
or, if the application for the transaction
was received before April 1 of the
current calendar year, during either of
the two preceding calendar years, a
creditor has extended a covered
transaction, as defined by
§1026.43(b)(1), secured by a first lien on
a property that is located in an area that
is either “rural” or ‘““‘underserved,” as
set forth in § 1026.35(b)(2)(@iv). As
discussed above in the section-by-
section analysis of
§1026.35(b)(2)(vi)(A), the current
regulation includes a three-month grace
period at the beginning of a calendar
year to allow a transition period for
institutions that lose the existing escrow
exemption, and EGRRCPA section 108
incorporates that provision, including

54 A different commenter acknowledged that the
statute would not allow an increase to a 2,000 loan
limit, but requested that the Bureau support future
legislation that would do so. The Bureau generally
does not take a position on pending or future
legislation.

the grace period, into the new
exemption. By following the EGRRCPA
and citing to the current regulation, the
Bureau proposed to include the criteria
for extending credit in a rural or
underserved area, including the grace
period, in the new exemption.

Four commenters stated that the final
rule should exclude small manufactured
housing loans from the “rural or
underserved” requirement. These
commenters raised concerns that the
cost of escrowing was taking lenders out
of this market and making these loans
less available, and they indicated that
the requirement would interfere with
many institutions’ ability to make
appropriate use of the new exemption.
Two of these commenters suggested that
the Bureau eliminate the rural or
underserved requirement for loans
under $100,000, which they said would
generally be manufactured housing
loans, as long as the lender meets all of
the other requirements for the new
HPML escrow exemption. The
commenters did not provide any data or
specific information to support their
statements.

The rural or underserved provision is
a TILA statutory requirement
incorporated in the existing regulatory
exemption.5® EGRRCPA section 108
expressly cites to and adopts this
requirement,5% and the proposed rule
proposed to do the same. The Bureau
does not believe that partial elimination
of this statutory requirement would
implement EGRRCPA section 108
appropriately. Furthermore, the
statutory EGRRCPA provision did not
differentiate between manufactured
housing and other real estate, the
Bureau’s proposal did not discuss the
rule’s potential effects on manufactured
housing loans, and the proposal did not
consider or include a loan amount based
carve-out. The commenters did not
provide any evidence that Congress
intended a carve-out targeted at
manufactured housing as they propose,
and such a carve-out could affect the
existing escrow exemption if adopted
fully. Moreover, these commenters did
not provide data demonstrating that the
escrow requirement interferes with the
availability of manufactured housing
loans, and the Bureau does not have
such data. For these reasons, the Bureau
declines to alter the rural or
underserved requirement for the new
exemption and finalizes the provision as
proposed. However, the Bureau will
continue to monitor the market
regarding this issue.

5512 CFR 1026.35(b)(2)(iii)(A).
56 TILA section 129D(c)(2)(C).
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Section 1026.35(b)(2)(iii)(D) of the
existing escrow exemption, which
EGRRCPA section 108 makes a
requirement for the new exemption,
generally provides that a creditor may
not use the exemption if it or its affiliate
maintains an escrow account for any
extension of consumer credit secured by
real property or a dwelling that the
creditor or its affiliate currently
services. The Bureau proposed to
implement this requirement in
§1026.35(b)(2)(vi)(C). See the section-
by-section analysis of § 1026.35(b)(2)(iii)
above for a discussion of this
requirement and the exception to this
requirement for escrows established
between certain dates.

One mortgage lender commenter
stated that it now uses escrows often for
its customers, because it did not
previously qualify for an exemption
from the escrow rule. The commenter
further stated that stopping all escrows
would interfere with its current level of
service, and that the customer and the
lender should decide if an escrow is
appropriate for a given loan. For these
reasons, the commenter suggested that
the Bureau eliminate the non-escrowing
requirement from the new exemption.

EGRRCPA section 108 cites to and
adopts the non-escrowing requirement
in the Bureau’s existing regulation,
making the non-escrowing requirement
in the new exemption statutory. The
commenter did not provide any factual
or legal evidence to support its
suggestion that the Bureau’s regulations
not follow the statutory requirement.
For these reasons and the reasons
explained above in the discussion of
§1026.35(b)(2)(iii)(D), the Bureau
declines to eliminate the non-escrowing
requirement in this final rule. The
Bureau will, however, continue to
monitor the market regarding this issue.
The Bureau now finalizes the provision
as proposed, with the extension of the
end date for non-escrowing described
below and discussed above in regard to
§ 1026.35(b)(2)(iii)(D)(1).

There are two exclusions from the
non-escrowing requirement in the
existing escrow exemption and that,
therefore, were proposed for the new
escrow exemption. First, escrow
accounts established after
consummation as an accommodation to
distressed consumers to assist such
consumers in avoiding default or
foreclosure are excluded from this
prohibition. In addition, escrow
accounts established between certain
dates during which the creditor would
have been required to provide escrows
to comply with the regulation are also
excluded. As explained in the section-
by-section analysis of

§1026.35(b)(2)(iii)(D) above, the Bureau
proposed to change the end date of this
second exclusion to accommodate the
new section 108 exemption. Because the
Bureau proposed to make the final rule
effective upon publication in the
Federal Register (see part VI below), the
Bureau proposed to extend the end date
in § 1026.35(b)(2)(iii)(D)(1) to 90 days
after such publication. The Bureau
believed that the extra 90 days would
help potentially exempt institutions
avoid inadvertently making themselves
ineligible.

As explained above in regard to
§1026.35(b)(2)(iii)(D)(1), the Bureau is
adopting an end date for the non-
escrowing requirement that is 120 days
after the effective date (i.e., publication
date).

Section 1026.43—Minimum Standards
for Transactions Secured by a Dwelling

43(f) Balloon-Payment Qualified
Mortgages Made by Certain Creditors

43(f)(1) Exemption
43(f)(1)(vi)

As explained above in the section-by-
section analysis of
§1026.35(b)(2)(iv)(A), the Bureau
proposed to remove an obsolete
provision from that section and remove
references to that obsolete provision in
comments 35(b)(2)(iv)-1.i and —2.1, as
well as comment 43(f)(1)(vi)-1. The
Bureau did not receive any comments
on this change. For the reasons
described in that section-by-section
analysis and immediately above, the
Bureau now removes the obsolete
language in comment 43(f)(1)(vi)-1.

VI. Effective Date

The Bureau proposed that the
amendments included in the proposed
rule would take effect for mortgage
applications received by an exempt
institution on the date of the final rule’s
publication in the Federal Register.
Under section 553(d) of the
Administrative Procedure Act, the
required publication or service of a
substantive rule must be made not less
than 30 days before its effective date
except for certain instances, including
when a substantive rule grants or
recognizes an exemption or relieves a
restriction.57 The final rule will grant an
exemption from a requirement to
provide escrow accounts for certain
HPMLs and relieve a restriction against
providing certain HPMLs without such
accounts. The final rule is therefore a
substantive rule that grants an

575 U.S.C. 553(d).

exemption and relieves requirements
and restrictions.

Two commenters discussed the
proposal to make the rule effective upon
publication and supported it. Another
commenter requested that the Bureau
extend the effective date indefinitely
and study the effect of the escrow rule
on community banks. To make the
benefits of the new EGRRCPA section
108 exemption available to eligible
financial institutions as soon as
possible, the Bureau is making this final
rule effective on the date of its
publication in the Federal Register.

VII. Dodd-Frank Act Section 1022(b)(2)
Analysis

A. Overview

The Bureau is finalizing this rule to
implement EGRRCPA section 108. See
the section-by-section analysis above for
a full description of the final rule. In
developing the final rule, the Bureau
has considered the rule’s potential
benefits, costs, and impacts as required
by section 1022(b)(2)(A) of the Dodd-
Frank Act.58 In addition, the Bureau has
consulted, or offered to consult, with
the appropriate prudential regulators
and other Federal agencies, including
regarding consistency of this final rule
with any prudential, market, or systemic
objectives administered by such
agencies as required by section
1022(b)(2)(B) of the Dodd-Frank Act.

B. Data Limitations and Quantification
of Benefits, Costs, and Impacts

The discussion in this part VII relies
on information that the Bureau has
obtained from industry, other regulatory
agencies, and publicly available sources.
These sources form the basis for the
Bureau’s consideration of the likely
impacts of the final rule. The Bureau
provides the best estimates possible of
the potential benefits and costs to
consumers and covered persons of this
rule given available data. However, as
discussed further below in this part VII,
the data with which to quantify the
potential costs, benefits, and impacts of
the final rule are generally limited.

In light of these data limitations, the
analysis below generally provides a
qualitative discussion of the benefits,
costs, and impacts of the final rule.

58 Specifically, section 1022(b)(2)(A) of the Dodd-
Frank Act requires the Bureau to consider the
potential benefits and costs of the regulation to
consumers and covered persons, including the
potential reduction of access by consumers to
consumer financial products and services; the
impact of proposed rules on insured depository
institutions and insured credit unions with less
than $10 billion in total assets as described in
section 1026 of the Dodd-Frank Act; and the impact
on consumers in rural areas.
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General economic principles and the
Bureau’s expertise in consumer
financial markets, together with the
limited data that are available, provide
insight into these benefits, costs, and
impacts.

C. Baseline for Analysis

In evaluating the potential benefits,
costs, and impacts of the final rule, the
Bureau takes as a baseline the existing
regulations requiring the establishment
of escrow accounts for certain HPMLs
and the existing exemption from these
regulations. The final rule will create a
new exemption so that some entities
that are currently subject to the
regulations requiring the establishing of
these escrow accounts will no longer be
subject to those regulations. Therefore,
the baseline for the analysis of the final
rule is those entities remaining subject
to those requirements. The Bureau
received no comments regarding this
choice of baseline for its section 1022(b)
analysis.

The final rule should affect the market
as described in part VIL.D below as long
as it is in effect. However, the costs,
benefits, and impacts of any rule are
difficult to predict far into the future.
Therefore, the analysis in part VILD of
the benefits, costs, and impacts of the
final rule is most likely to be accurate
for the first several years following
implementation of the final rule.

D. Benefits and Costs to Consumers and
Covered Persons

The Bureau has relied on a variety of
data sources to analyze the potential
benefits, costs, and impacts of the final
rule. To estimate the number of
mortgage lenders that may be impacted
by the rule and the number of HPMLs
originated by those lenders, the Bureau
has analyzed the 2019 HMDA data.5°
While the HMDA data have some
shortcomings that are discussed in more
detail below, they are the best source
available to the Bureau to quantify the
impact of the final rule. For some
portions of the analysis, the requisite
data are not available or are quite
limited. As a result, portions of this
analysis rely in part on general
economic principles to provide a
qualitative discussion of the benefits,
costs, and impacts of the final rule.

For entities that currently exist, the
final rule will have a direct effect

59 For information on the 2019 HMDA data, see
Feng Liu et al., An Updated Review of the New and
Revised Data Points in HMDA: Further
Observations using the 2019 HMDA Data (Aug.
2020), https://files.consumerfinance.gov/f/
documents/cfpb_data-points_updated-review-
hmda_report.pdf. The section 1022(b) analysis of
the proposal for this rule analyzed 2018 HMDA
data.

mainly on those entities that are not
currently exempt and will become
exempt under the final rule. The Bureau
estimates that in the 2019 HMDA data
there are 154 insured depositories or
insured credit unions with assets
between $2 billion and $10 billion that
originated at least one mortgage in a
rural or underserved area and originated
fewer than 1,000 mortgages secured by
a first lien on a primary dwelling, and
as a result are likely to be impacted by
the final rule. Together, these
institutions reported originating 120,904
mortgages in 2019. The Bureau
estimates that less than 3,000 of these
were HPMLs.60

Because of the amendment to the end
date in proposed 1026.35(b)(2)(iii)(D)(1),
it is possible that the final rule will also
affect entities that established escrow
accounts after May 1, 2016, but would
otherwise already be exempt under
existing regulations. These could be
entities that voluntarily established
escrow accounts after May 1, 2016, even
though they were not required to, or
entities that, together with certain
affiliates, had more than $2 billion in
total assets, adjusted for inflation, before
2016 but less than $2 billion, adjusted
for inflation, afterwards. The Bureau
does not possess the data to evaluate the
number of such creditors but believes
there to be very few of them.

The final rule could encourage entry
into the HPML market, expanding the
number of entities exempted. However,
the limited number of existing insured
depository institutions and insured
credit unions who will be exempt under
the final rule may be an indication that
the total potential market for such
institutions of this size engaging in
mortgage lending of less than 1,000
loans per year is small. This could
indicate that few such institutions
would enter the market due to the final
rule.5? Moreover, the volume of lending

60 Some of the 154 entities described above were
exempt under the EGRRCPA from reporting many
variables for their loans. Non-exempt entities
originated 2,601 first-lien closed-end mortgages
with APOR spreads above 150 basis points. Such
mortgages below the conforming loan limit were
HPMLs. Such mortgages above the conforming limit
loan limit may not have been HPMLs if their APOR
spreads were less than 250 basis points. To derive
an upper limit on the number of HPMLs originated,
all such mortgages are included in the calculations.
The Bureau does not have data on the number of
potential HPMLs originated by entities exempt
under the EGRRCPA from reporting rate spread
data. Assuming the ratio of HPMLs to first-lien
mortgages is the same for these entities as it was
for non-exempt entities yields an estimate of 347
HPMLs originated by exempt entities, for a total
conservative estimate of 2,948 HPMLs in the
sample.

61 For evidence that the original escrow
requirement did not cause many lenders to exit the
market, see Alexei Alexandrov & Xiaoling Ang,

they could engage in while maintaining
the exemption is limited. The impact of
this final rule on such institutions that
are not exempt and would remain not
exempt, or that are already exempt, will
likely be very small. The impact of this
final rule on consumers with HPMLs
from institutions that are not exempt
and will remain not exempt, or that are
already exempt, will also likely be very
small. Therefore, the analysis in this
part VILD focuses on entities that will
be affected by the final rule and
consumers at those entities. Because few
entities are likely to be affected by the
final rule, and these entities originate a
relatively small number of mortgages,
the Bureau notes that the benefits, costs,
and impacts of the final rule are likely
to be small. However, in localized areas
some newly exempt community banks
and small credit unions may increase
mortgage lending to consumers who
may be underserved at present.

1. Benefits and Costs to Consumers

For consumers with HPMLs
originated by affected insured
depository institutions and insured
credit unions, the main effect of the
final rule will be that those institutions
will no longer be required to provide
escrow accounts for HPMLs. As
described in part VIL.D above, the
Bureau estimates that fewer than 3,000
HPMLs were originated in 2019 by
institutions likely to be impacted by the
rule. Institutions that will be affected by
the final rule could choose to provide or
not provide escrow accounts. If affected
institutions decide not to provide
escrow accounts, then consumers who
would have escrow accounts under the
baseline will instead not have escrow
accounts. Affected consumers will
experience both benefits and costs as a
result of the final rule. These benefits
and costs will vary across consumers.
The discussion of these benefits and
costs below focuses on the effects of
escrow accounts on monthly payments.
However, one commenter noted that,
because creditors often require
borrowers to make two upfront monthly
payments of escrowed items when
obtaining a loan, escrow accounts also
increase the amount consumers must
pay upfront to obtain a loan (although
these upfront payments can often
themselves be financed). Therefore,
many of the costs and benefits discussed
in this part VIL.D.1 should also be

Regulations, Community Bank and Credit Union
Exits, and Access to Mortgage Credit (rev. Oct.
2018), https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=2462128. This provides
suggestive evidence that a limited exemption from
the escrow requirement will cause few lenders to
enter the market.


https://files.consumerfinance.gov/f/documents/cfpb_data-points_updated-review-hmda_report.pdf
https://files.consumerfinance.gov/f/documents/cfpb_data-points_updated-review-hmda_report.pdf
https://files.consumerfinance.gov/f/documents/cfpb_data-points_updated-review-hmda_report.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2462128
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2462128
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interpreted as applying to these upfront
payments.

Affected consumers would have
mortgage escrow accounts under the
baseline but will not under the final
rule. The potential benefits to
consumers of not having mortgage
escrow accounts include: (1) More
budgetary flexibility, (2) interest or
other earnings on capital,52 (3)
decreased prices passed through from
decreased servicing costs, and (4)
greater access to credit resulting from
lower mortgage servicing costs.

Escrow accounts generally require
consumers to save for infrequent
liabilities, such as property tax and
insurance, by making equal monthly
payments. Standard economic theory
predicts that many consumers may
value the budgetary flexibility to
manage tax and insurance payments in
other ways. Even without an escrow
account, those consumers who prefer to
make equal monthly payments towards
escrow liabilities may still do so by, for
example, creating a savings account for
the purpose. Other consumers who do
not like this payment structure can
come up with their own preferred
payment plans. For example, a
consumer with $100 per month in
mortgage escrow payments and $100 per
month in discretionary income might
have to resort to taking on high-interest
debt to cover an emergency $200
expense. If the same consumer were not
required to make escrow payments, she
could pay for the emergency expense
immediately without taking on high-
interest debt and still afford her
property tax and insurance payments by
increasing her savings for that purpose
by an additional $100 the following
month.

Another benefit for consumers may be
the ability to invest their money and
earn a return on amounts that might,
depending on State regulations, be
forgone when using an escrow. The
Bureau does not have the data to
estimate the interest consumers forgo
because of escrow accounts, but
numerical examples may be illustrative.
Assuming a 0 percent annual interest
rate on savings, a consumer forgoes no
interest because of escrow. Assuming a
5 percent annual interest rate on
savings, a consumer with property tax
and insurance payments of $2,500 every
six months forgoes about $65 per year
in interest because of escrow.

Finally, consumers may benefit from
the final rule from the pass-through of

62 Some States require the paying of interest on
escrow account balances. But even in those States
the consumer might be able to arrange a better
return than the escrow account provides.

lower costs incurred in servicing the
loan under the final rule compared to
under the baseline. The benefit to
consumers will depend on whether
fixed or marginal costs, or both, fall
because of the final rule. Typical
economic theory predicts that existing
firms should pass through only
decreases in marginal rather than fixed
costs. The costs to servicers of providing
escrow accounts for consumers are
likely to be predominantly fixed rather
than marginal, which may limit the
pass-through of lower costs on to
consumers in the form of lower prices
or greater access to credit. Research also
suggests that the mortgage market may
not be perfectly competitive and
therefore that creditors may not fully
pass through reductions even in
marginal costs.®3 Therefore, the benefit
to consumers from receiving decreased
costs at origination because decreased
servicing costs are passed through is
likely to be small. Lower servicing costs
could also benefit consumers by
encouraging new originators to enter the
market. New exempt originators may be
better able to compete with incumbent
originators and potentially provide
mortgages to underserved consumers
because they will not have to incur the
costs of establishing and maintaining
escrow accounts. They in turn could
provide more credit at lower costs to
consumers. However, recent research
suggests that the size of this benefit may
be small.54

One commenter suggested an
additional benefit to consumers of not
having escrow accounts. This
commenter noted that some consumers
with escrow accounts may erroneously
believe they still have to make their
property insurance or tax payments
themselves. Consumers who
unnecessarily make these payments may
then have to spend time and effort to get
their payments refunded. The
commenter did not provide, and the
Bureau does not have, data to quantify
this benefit.

The potential costs to consumers of
not having access to an escrow account
include: (1) The difficulty of paying
several bills instead of one, (2) a loss of
a commitment and budgeting device,
and (3) reduced transparency of
mortgage costs potentially leading some
consumers to spend more on house
payments than they want, need, or can
afford.

63 Jason Allen et al., The Effect of Mergers in
Search Markets: Evidence from the Canadian
Mortgage Industry, Am. Econ. Rev. 2013, 104(10),
at 3365-96.

64 See Alexandrov & Ang, supra note 61.

Consumers may find it less
convenient to separately pay a mortgage
bill, an insurance bill, and potentially
several tax bills, instead of one bill from
the mortgage servicer with all required
payments included. Servicers who
maintain escrow accounts effectively
assume the burden of tracking whom to
pay, how much, and when, across
multiple payees. Consumers without
escrow accounts assume this burden
themselves. This cost varies across
consumers, and there is no current
research to estimate it. An
approximation may be found, however,
in an estimate of around $20 per month
per consumer, depending on the
household’s income, coming from the
value of paying the same bill for phone,
cable television, and internet.65

The loss of escrow accounts may hurt
consumers who value the budgetary
predictability and commitment that
escrow accounts provide. Recent
research finds that many homeowners
do not pay full attention to property
taxes,%6 and are more likely to pay
property tax bills on time if sent
reminders to plan for these payments.67
Other research suggests that many
consumers, in order to limit their
spending, prefer to pay more for income
taxes than necessary through payroll
deductions and receive a tax refund
check from the IRS in the spring, even
though consumers who do this forgo
interest they could have earned on the
overpaid taxes.®8 This could suggest that
some consumers may value mortgage
escrow accounts because they provide a
form of savings commitment. The
Bureau recognizes that the budgeting
and commitment benefits of mortgage
€SCrow accounts vary across Consumers.
These benefits will be particularly large
for consumers who would otherwise
miss payments or even experience
foreclosure. Research suggests that a
nontrivial fraction of consumers may be

65Hongju Liu et al., Complementarities and the
Demand for Home Broadband internet Services,
Marketing Science, 29(4), 701-20 (Feb. 2010),
https://pubsonline.informs.org/doi/abs/10.1287/
mksc.1090.0551.

66 Francis Wong, Mad as Hell: Property Taxes and
Financial Distress (Dec. 15, 2020), available at
https://www.dropbox.com/sh/55dcwuztmo8bwuv/
AADfEOFVXZ82VGzj0-Od5GCKa?dI=0.

67 Stephanie Moulton et al., Reminders to Pay
Property Tax Payments: A Field Experiment of
Older Adults with Reverse Mortgages (Sept. 6,
2019), https://papers.ssrn.com/sol3/Delivery.cfm/
SSRN ID3445419 code1228972.pdffabstractid=
3445419&mirid=1.

68 Michael S. Barr & Jane K. Dokko, Paying to
Save: Tax Withholding and Asset Allocation Among
Low- and Moderate-Income Taxpayers, Finance and
Economics Discussion Series, Federal Reserve
Board (2008), http://www.federalreserve.gov/pubs/
feds/2008/200811/200811pap.pdf.


https://papers.ssrn.com/sol3/Delivery.cfm/SSRN_ID3445419_code1228972.pdf?abstractid=3445419&mirid=1
https://papers.ssrn.com/sol3/Delivery.cfm/SSRN_ID3445419_code1228972.pdf?abstractid=3445419&mirid=1
https://papers.ssrn.com/sol3/Delivery.cfm/SSRN_ID3445419_code1228972.pdf?abstractid=3445419&mirid=1
https://www.dropbox.com/sh/55dcwuztmo8bwuv/AADfEOFVXZ8zVGzj0-Od5GCKa?dl=0
https://www.dropbox.com/sh/55dcwuztmo8bwuv/AADfEOFVXZ8zVGzj0-Od5GCKa?dl=0
http://www.federalreserve.gov/pubs/feds/2008/200811/200811pap.pdf
http://www.federalreserve.gov/pubs/feds/2008/200811/200811pap.pdf
https://pubsonline.informs.org/doi/abs/10.1287/mksc.1090.0551
https://pubsonline.informs.org/doi/abs/10.1287/mksc.1090.0551
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in this group.®® One commenter who
argued against the general escrow
requirement reported that none of its
customers defaulted on property taxes
or insurance payments, but that
commenter currently provides escrow
accounts for its customers with HPMLs,
and so the commenter provided little
evidence regarding tax and insurance
default rates when escrows are not
established. As discussed previously,
some consumers may assign no benefit
to escrow accounts, or even consider the
budgeting and commitment aspects of
escrow accounts to be a cost to them.

Finally, escrow accounts may make it
easier for consumers to shop for
mortgages by reducing the number of
payments consumers have to compare.
Consumers considering mortgages
without escrow accounts may not be
fully aware of the costs they would be
assuming and may end up paying more
on mortgage and housing costs than
they want, need, or can afford. Research
suggests that some consumers make
suboptimal decisions when obtaining a
mortgage, in part because of the
difficulty of comparing different
mortgage options across a large number
of dimensions, and that consumers
presented with simpler mortgage
choices make better decisions.”® For
example, if a consumer compares a
monthly mortgage payment that
includes an escrow payment, as most
consumer mortgages do, with a payment
that does not include an escrow
payment, the consumer may mistakenly
believe the non-escrow loan is less
expensive, even though the non-escrow
loan may in fact be more expensive. In
practice, the magnitude and frequency
of these mistakes likely depend in part
on the effectiveness of cost disclosures
consumers receive while shopping for
mortgages. As one commenter noted,
estimated insurance and tax payments
must be disclosed under existing
regulations.

2. Costs and Benefits to Affected
Creditors

For affected creditors, the main effect
of the final rule is that they will no
longer be required to establish and
maintain escrow accounts for HPMLs.
As described in part VILD above, the

69 Moulton et al., supra note 67. See also Nathan
B. Anderson & Jane K. Dokko, Liquidity Problems
and Early Payment Default Among Subprime
Mortgages, Finance and Economics Discussion
Series, Federal Reserve Board (2011), http://
www.federalreserve.gov/pubs/feds/2011/201109/
201109pap.pdf.

70 Susan E. Woodward & Robert E. Hall,
Consumer Confusion in the Mortgage Market:
Evidence of Less than a Perfectly Transparent and
Competitive Market, Am. Econ. Rev.: Papers &
Proceedings, 100(2), 511-15 (2010).

Bureau estimates that fewer than 3,000
HPMLs were originated in 2019 by
institutions likely to be impacted by the
rule. Of the 154 institutions that are
likely to be impacted by the final rule
as described above, 103 were not
exempt under the EGRRCPA from
reporting APOR rate spreads. Of these
103, no more than 70 originated at least
one HPML in 2019.

The main benefit of the rule on
affected entities will be cost savings.
There are startup and operational costs
of providing escrow accounts.

Operational costs of maintaining
escrow accounts for a given time period
(such as a year) can be divided into
costs associated with maintaining any
escrow account for that time period and
marginal costs associated with
maintaining each escrow account for
that time period. The cost of
maintaining software to analyze escrow
accounts for under- or overpayments is
an example of the former. Because the
entities affected by the rule are small
and do not originate large numbers of
mortgages, this kind of cost will not be
spread among many loans. The per-
letter cost of mailing consumers escrow
statements is an example of the latter.
The Bureau does not have data to
estimate these costs.

The startup costs associated with
creating the infrastructure to establish
and maintain escrow accounts may be
substantial. However, many creditors
who will not be required to establish
and maintain escrow accounts under the
final rule are currently required to do so
under the existing regulation. These
creditors have already paid these startup
costs and will therefore not benefit from
lower startup costs under the final rule.
However, the final rule will lower
startup costs for new firms that enter the
market. The final rule will also lower
startup costs for insured depositories
and insured credit unions that are
sufficiently small that they are currently
exempt from mortgage escrow
requirements under the existing
regulation, but that will grow in size
such that they would no longer be
exempt under the existing regulation,
but will still be exempt under the final
rule.

Affected creditors could still provide
escrow accounts for consumers if they
choose to do so. Therefore, the final rule
will not impose any cost on creditors.
However, the benefits to firms of the
final rule will be partially offset by
forgoing the benefits of providing
escrow accounts. The two main benefits
to creditors of providing escrow
accounts to consumers are (1) decreased
default risk for consumers, and (2) the

loss of interest income from escrow
accounts.

As noted previously, research
suggests that escrow accounts reduce
mortgage default rates.”? Eliminating
escrow accounts may therefore increase
default rates, offsetting some of the
benefits to creditors of lower servicing
costs.”2 In the event of major damage to
the property, the creditor might end up
with little or nothing if the homeowner
had not been paying home insurance
premiums. If the homeowner had not
been paying taxes, there might be a
claim or lien on the property interfering
with the creditor’s ability to access the
full collateral. Therefore, the costs to
creditors of foreclosures may be
especially severe in the case of
homeowners without mortgage escrow
accounts.

The other cost to creditors of
eliminating escrow accounts is the
interest that they otherwise would have
earned on escrow account balances.
Depending on the State, creditors might
not be required to pay interest on the
money in the escrow account or might
be required to pay a fixed interest rate
that is less than the market rate.”3 The
Bureau does not have the data to
determine the interest that creditors
earn on escrow account balances, but
numerical examples may be illustrative.
One commenter reported earning
interest of around 0.1 percent on escrow
account balances. Assuming a 0 percent
annual interest rate, the servicer earns
no interest because of escrow. Assuming
a 5 percent annual interest rate and a
mortgage account with property tax and
insurance payments of $2,500 every six
months, the servicer earns about $65 a
year in interest because of escrow.

The Bureau does not have the data to
estimate the benefits of lower default
rates or escrow account interest for
creditors. However, the Bureau believes
that for most lenders the marginal
benefits of maintaining escrow accounts
outweigh the marginal costs, on average,
because in the current market lenders
and servicers often do not relieve
consumers of the obligation to have
escrow accounts unless those
consumers meet requirements related to
credit scores, home equity, and other
measures of default risk. In addition,

71 See Moulton et al., supra note 67; see also
Anderson & Dokko, supra note 69.

72 Because of this potential, many creditors
currently verify that consumers without escrow
accounts make the required insurance and tax
payments. The final rule may increase these
monitoring costs for creditors by increasing the
number of consumers without escrow accounts,
even if many of these consumers do not default.

73 Some States may require interest rates that are
higher than market rates, imposing a cost on
creditors who provide escrow accounts.


http://www.federalreserve.gov/pubs/feds/2011/201109/201109pap.pdf
http://www.federalreserve.gov/pubs/feds/2011/201109/201109pap.pdf
http://www.federalreserve.gov/pubs/feds/2011/201109/201109pap.pdf
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creditors often charge consumers a fee
for eliminating escrow accounts, in
order to compensate the creditors for the
increase in default risk associated with
the removal of escrow accounts.
However, for small lenders that do not
engage in a high volume of mortgage
lending and could benefit from the final
rule, the analysis may be different.

E. Specific Impacts of the Final Rule

1. Insured Depository Institutions and
Credit Unions With $10 Billion or Less
in Total Assets, as Described in Section
1026

The final rule will apply only to
insured depository instructions and
credit unions with $10 billion or less in
assets. Therefore, the consideration of
the benefits, costs, and impacts of the
final rule on covered persons presented
in part VILD represents in full the
Bureau’s analysis of the benefits, costs,
and impacts of the final rule on insured
depository institutions and credit
unions with $10 billion or less in assets.

2. Impact of the Final Provisions on
Consumer Access to Credit and on
Consumers in Rural Areas

The final rule will affect insured
depositories and insured credit unions
that operate at least in part in rural or
underserved areas. As discussed in part
VIL.D, the Bureau does not expect the
costs, benefits, or impacts of the rule to
be large in aggregate, but because
affected entities must operate in rural or
underserved areas, the costs, benefits,
and impacts of the rule may be expected
to be larger in rural areas. Entities likely
to be affected by the final rule originated
roughly 0.6 percent of all mortgages
reported to HMDA in 2019. Such
entities originated roughly 1.0 percent
of all mortgages in rural areas reported
to HMDA in 2019.7¢ Therefore, entities
likely to be affected by the final rule
have a small share of the overall market,
and a small but somewhat larger share
of the rural market. This suggests the
costs, benefits, and impacts of the rule
will be small in rural areas, but larger
in rural areas than in other areas.

As discussed in part VILD, the final
rule may increase consumer access to
credit. It may also present other costs,
benefits, and impacts for affected
consumers. Because creditors likely to
be affected by this rule have a
disproportionately large market share in
rural areas, the Bureau expects that the
costs, benefits, and impacts of the final

741n 2018, entities likely to be affected by the
final rule originated roughly 0.9 percent of all
mortgages reported to HMDA. In 2018, such entities
originated roughly 1.6 percent of all mortgages in
rural areas reported to HMDA.

rule on rural consumers will be
proportionally larger than the costs,
benefits, and impacts of the final rule on
other consumers.

VIII. Regulatory Flexibility Act
Analysis

The Regulatory Flexibility Act
(RFA),”5 as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996,76 generally
requires an agency to conduct an initial
regulatory flexibility analysis (IRFA)
and a final regulatory flexibility analysis
(FRFA) of any rule subject to notice-
and-comment rulemaking requirements,
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. The Bureau also is subject to
certain additional procedures under the
RFA involving the convening of a panel
to consult with small business
representatives prior to proposing a rule
for which an IRFA is required.””

A depository institution is considered
“small” if it has $600 million or less in
assets.”8 Under existing regulations,
most depository institutions with less
than $2 billion in assets are already
exempt from the mortgage escrow
requirement, and there would be no
difference if they chose to use the new
exemption. The final rule will affect
only insured depository institutions and
insured credit unions, and in general
will affect only certain of such
institutions with over approximately $2
billion in assets. Since depository
institutions with over $2 billion in
assets are not small under the SBA
definition, the final rule will affect very
few, if any, small entities.

Furthermore, affected institutions
could still provide escrow accounts for
their consumers if they chose to.
Therefore, the final rule will not impose
any substantial burden on any entities,
including small entities.

Accordingly, the Director hereby
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.
Thus, a FRFA of the final rule is not
required.

IX. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA),”° Federal agencies are

755 U.S.C. 601 et seq.

76 Public Law 104—121, tit. II, 110 Stat. 857
(1996).

775 U.S.C. 609.

78 The current SBA size standards can be found
on SBA’s website at https://www.sba.gov/sites/
default/files/2019-08/SBA % 20Table % 200f
%208Size%20Standards_Effective%20Aug%2019
%2C%202019_Rev.pdf.

7944 U.S.C. 3501 et seq.

generally required to seek the Office of
Management and Budget’s (OMB’s)
approval for information collection
requirements prior to implementation.
The collections of information related to
Regulation Z have been previously
reviewed and approved by OMB and
assigned OMB Control number 3170—
0015. Under the PRA, the Bureau may
not conduct or sponsor and,
notwithstanding any other provision of
law, a person is not required to respond
to an information collection unless the
information collection displays a valid
control number assigned by OMB.

The Bureau has determined that this
final rule will not impose any new or
revised information collection
requirements (recordkeeping, reporting,
or disclosure requirements) on covered
entities or members of the public that
would constitute collections of
information requiring OMB approval
under the PRA.

X. Congressional Review Act

Pursuant to the Congressional Review
Act,80 the Bureau will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to the rule’s taking effect.
The Office of Information and
Regulatory Affairs has designated this
rule as not a “major rule” as defined by
5 U.S.C. 804(2).

XI. Signing Authority

Director of the Bureau Kathleen L.
Kraninger, having reviewed and
approved this document, is delegating
the authority to electronically sign this
document to Grace Feola, Bureau
Federal Register Liaisons, for purposes
of publication in the Federal Register.

List of Subjects in 12 CFR Part 1026

Advertising, Banks, Banking,
Consumer protection, Credit, Credit
unions, Mortgages, National banks,
Reporting and recordkeeping
requirements, Savings associations,
Truth-in-lending.

Authority and Issuance

For the reasons set forth in the
preamble, the Bureau amends
Regulation Z, 12 CFR part 1026, as set
forth below:

PART 1026—TRUTH IN LENDING
(REGULATION 2)

m 1. The authority citation for part 1026
continues to read as follows:

805 U.S.C. 801 et seq.


https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019_Rev.pdf
https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019_Rev.pdf
https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019_Rev.pdf
https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019%2C%202019_Rev.pdf
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Authority: 12 U.S.C. 2601, 2603-2605,
2607, 2609, 2617, 3353, 5511, 5512, 5532,
5581; 15 U.S.C. 1601 et seq.

Subpart E—Special Rules for Certain
Home Mortgage Transactions

m 2. Amend § 1026.35 by:
m a. Adding paragraphs (a)(3) and (4);
m b. Revising paragraphs (b)(2)(iii)(D)(1),
(iv)(A), and (v); and
m c. Adding paragraph (b)(2)(vi).

The additions and revisions read as
follows:

§1026.35 Requirements for higher-priced
mortgage loans.

(a) * K* %

(3) “Insured credit union’” has the
meaning given in Section 101 of the
Federal Credit Union Act (12 U.S.C.
1752).

(4) “Insured depository institution”
has the meaning given in Section 3 of
the Federal Deposit Insurance Act (12
U.S.C. 1813).

(b) * * *

(2) * Kk %

(111) * % %

(D] * x %

(1) Escrow accounts established for
first-lien higher-priced mortgage loans
for which applications were received on
or after April 1, 2010, and before June
17, 2021; or

* * * * *

(IV] * *x *

(A) An area is “rural” during a
calendar year if it is:

(1) A county that is neither in a
metropolitan statistical area nor in a
micropolitan statistical area that is
adjacent to a metropolitan statistical
area, as those terms are defined by the
U.S. Office of Management and Budget
and as they are applied under currently
applicable Urban Influence Codes
(UICs), established by the United States
Department of Agriculture’s Economic
Research Service (USDA-ERS); or

(2) A census block that is not in an
urban area, as defined by the U.S.
Census Bureau using the latest

decennial census of the United States.
* * * * *

(v) Notwithstanding paragraphs
(b)(2)(iii1) and (vi) of this section, an
escrow account must be established
pursuant to paragraph (b)(1) of this
section for any first-lien higher-priced
mortgage loan that, at consummation, is
subject to a commitment to be acquired
by a person that does not satisfy the
conditions in paragraph (b)(2)(iii) or (vi)
of this section, unless otherwise
exempted by this paragraph (b)(2).

(vi) Except as provided in paragraph
(b)(2)(v) of this section, an escrow
account need not be established for a

transaction made by a creditor that is an
insured depository institution or
insured credit union if, at the time of
consummation:

(A) As of the preceding December
31st, or, if the application for the
transaction was received before April 1
of the current calendar year, as of either
of the two preceding December 31sts,
the insured depository institution or
insured credit union had assets of
$10,000,000,000 or less, adjusted
annually for inflation using the
Consumer Price Index for Urban Wage
Earners and Clerical Workers, not
seasonally adjusted, for each 12-month
period ending in November (see
comment 35(b)(2)(vi)(A)-1 for the
applicable threshold);

(B) During the preceding calendar
year, or, if the application for the
transaction was received before April 1
of the current calendar year, during
either of the two preceding calendar
years, the creditor and its affiliates, as
defined in § 1026.32(b)(5), together
extended no more than 1,000 covered
transactions secured by a first lien on a
principal dwelling; and

(C) The transaction satisfies the
criteria in paragraphs (b)(2)(iii)(A) and
(D) of this section.

* * * * *

m 3. Amend supplement I to part 1026
by:
lya. Under Section 1026.35—
Requirements for Higher-Priced
Mortgage Loans:
m i. Revising paragraph 35(b)(2)(iii);
m ii. Adding paragrap
35(b)(2)(iii)(D)(1) and 35(b)[2}[111}(D}(2}
m iv. Revising paragraphs 35(b)(2)(iv)
and 35(b)(2)(v);
m vi. Adding paragraphs 35(b)(2)(vi) and
35(b)(2)(vi)(A).
m b. Under Section 1026.43—Minimum
Standards for Transactions Secured by
a Dwelling, revising paragraph
43(f)(1)(vi).

The revisions and additions read as
follows:

Supplement I to Part 1026—Official
Interpretations

* * * * *

Section 1026.35—Requirements for
Higher-Priced Mortgage Loans

* * * * *

35(b) Escrow Accounts

* * * * *

35(b)(2) Exemptions

Paragraph 35(b)(2)(iii).

1. Requirements for exemption. Under
§1026.35(b)(2)(iii), except as provided
in §1026.35(b)(2)(v), a creditor need not

establish an escrow account for taxes
and insurance for a higher-priced
mortgage loan, provided the following
four conditions are satisfied when the
higher-priced mortgage loan is
consummated:

i. During the preceding calendar year,
or during either of the two preceding
calendar years if the application for the
loan was received before April 1 of the
current calendar year, a creditor
extended a first-lien covered
transaction, as defined in
§1026.43(b)(1), secured by a property
located in an area that is either “rural”
or “underserved,” as set forth in
§1026.35(b)(2)(iv).

A. In general, whether the rural-or-
underserved test is satisfied depends on
the creditor’s activity during the
preceding calendar year. However, if the
application for the loan in question was
received before April 1 of the current
calendar year, the creditor may instead
meet the rural-or-underserved test based
on its activity during the next-to-last
calendar year. This provides creditors
with a grace period if their activity
meets the rural-or-underserved test (in
§1026.35(b)(2)(iii)(A)) in one calendar
year but fails to meet it in the next
calendar year.

B. A creditor meets the rural-or-
underserved test for any higher-priced
mortgage loan consummated during a
calendar year if it extended a first-lien
covered transaction in the preceding
calendar year secured by a property
located in a rural-or-underserved area. If
the creditor does not meet the rural-or-
underserved test in the preceding
calendar year, the creditor meets this
condition for a higher-priced mortgage
loan consummated during the current
calendar year only if the application for
the loan was received before April 1 of
the current calendar year and the
creditor extended a first-lien covered
transaction during the next-to-last
calendar year that is secured by a
property located in a rural or
underserved area. The following
examples are illustrative:

1. Assume that a creditor extended
during 2016 a first-lien covered
transaction that is secured by a property
located in a rural or underserved area.
Because the creditor extended a first-
lien covered transaction during 2016
that is secured by a property located in
a rural or underserved area, the creditor
can meet this condition for exemption
for any higher-priced mortgage loan
consummated during 2017.

2. Assume that a creditor did not
extend during 2016 a first-lien covered
transaction secured by a property that is
located in a rural or underserved area.
Assume further that the same creditor
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extended during 2015 a first-lien
covered transaction that is located in a
rural or underserved area. Assume
further that the creditor consummates a
higher-priced mortgage loan in 2017 for
which the application was received in
November 2017. Because the creditor
did not extend during 2016 a first-lien
covered transaction secured by a
property that is located in a rural or
underserved area, and the application
was received on or after April 1, 2017,
the creditor does not meet this
condition for exemption. However,
assume instead that the creditor
consummates a higher-priced mortgage
loan in 2017 based on an application
received in February 2017. The creditor
meets this condition for exemption for
this loan because the application was
received before April 1, 2017, and the
creditor extended during 2015 a first-
lien covered transaction that is located
in a rural or underserved area.

ii. The creditor and its affiliates
together extended no more than 2,000
covered transactions, as defined in
§1026.43(b)(1), secured by first liens,
that were sold, assigned, or otherwise
transferred by the creditor or its
affiliates to another person, or that were
subject at the time of consummation to
a commitment to be acquired by another
person, during the preceding calendar
year or during either of the two
preceding calendar years if the
application for the loan was received
before April 1 of the current calendar
year. For purposes of
§1026.35(b)(2)(iii)(B), a transfer of a
first-lien covered transaction to
“another person” includes a transfer by
a creditor to its affiliate.

A. In general, whether this condition
is satisfied depends on the creditor’s
activity during the preceding calendar
year. However, if the application for the
loan in question is received before April
1 of the current calendar year, the
creditor may instead meet this condition
based on activity during the next-to-last
calendar year. This provides creditors
with a grace period if their activity falls
at or below the threshold in one
calendar year but exceeds it in the next
calendar year.

B. For example, assume that in 2015
a creditor and its affiliates together
extended 1,500 loans that were sold,
assigned, or otherwise transferred by the
creditor or its affiliates to another
person, or that were subject at the time
of consummation to a commitment to be
acquired by another person, and 2,500
such loans in 2016. Because the 2016
transaction activity exceeds the
threshold but the 2015 transaction
activity does not, the creditor satisfies
this condition for exemption for a

higher-priced mortgage loan
consummated during 2017 if the
creditor received the application for the
loan before April 1, 2017, but does not
satisfy this condition for a higher-priced
mortgage loan consummated during
2017 if the application for the loan was
received on or after April 1, 2017.

C. For purposes of
§1026.35(b)(2)(iii)(B), extensions of
first-lien covered transactions, during
the applicable time period, by all of a
creditor’s affiliates, as “affiliate” is
defined in § 1026.32(b)(5), are counted
toward the threshold in this section.
“Affiliate” is defined in § 1026.32(b)(5)
as “‘any company that controls, is
controlled by, or is under common
control with another company, as set
forth in the Bank Holding Company Act
of 1956 (12 U.S.C. 1841 et seq.).” Under
the Bank Holding Company Act, a
company has control over a bank or
another company if it directly or
indirectly or acting through one or more
persons owns, controls, or has power to
vote 25 per centum or more of any class
of voting securities of the bank or
company; it controls in any manner the
election of a majority of the directors or
trustees of the bank or company; or the
Federal Reserve Board determines, after
notice and opportunity for hearing, that
the company directly or indirectly
exercises a controlling influence over
the management or policies of the bank
or company. 12 U.S.C. 1841(a)(2).

iii. As of the end of the preceding
calendar year, or as of the end of either
of the two preceding calendar years if
the application for the loan was
received before April 1 of the current
calendar year, the creditor and its
affiliates that regularly extended
covered transactions secured by first
liens, together, had total assets that are
less than the applicable annual asset
threshold.

A. For purposes of
§1026.35(b)(2)(iii)(C), in addition to the
creditor’s assets, only the assets of a
creditor’s “affiliate” (as defined by
§1026.32(b)(5)) that regularly extended
covered transactions (as defined by
§1026.43(b)(1)) secured by first liens,
are counted toward the applicable
annual asset threshold. See comment
35(b)(2)(iii)-1.ii.C for discussion of
definition of “affiliate.”

B. Only the assets of a creditor’s
affiliate that regularly extended first-lien
covered transactions during the
applicable period are included in
calculating the creditor’s assets. The
meaning of “regularly extended” is
based on the number of times a person
extends consumer credit for purposes of
the definition of “creditor” in
§1026.2(a)(17). Because covered

transactions are ‘‘transactions secured
by a dwelling,” consistent with
§1026.2(a)(17)(v), an affiliate regularly
extended covered transactions if it
extended more than five covered
transactions in a calendar year. Also
consistent with §1026.2(a)(17)(v),
because a covered transaction may be a
high-cost mortgage subject to § 1026.32,
an affiliate regularly extends covered
transactions if, in any 12-month period,
it extends more than one covered
transaction that is subject to the
requirements of § 1026.32 or one or
more such transactions through a
mortgage broker. Thus, if a creditor’s
affiliate regularly extended first-lien
covered transactions during the
preceding calendar year, the creditor’s
assets as of the end of the preceding
calendar year, for purposes of the asset
limit, take into account the assets of that
affiliate. If the creditor, together with its
affiliates that regularly extended first-
lien covered transactions, exceeded the
asset limit in the preceding calendar
year—to be eligible to operate as a small
creditor for transactions with
applications received before April 1 of
the current calendar year—the assets of
the creditor’s affiliates that regularly
extended covered transactions in the
year before the preceding calendar year
are included in calculating the creditor’s
assets.

C. If multiple creditors share
ownership of a company that regularly
extended first-lien covered transactions,
the assets of the company count toward
the asset limit for a co-owner creditor if
the company is an “affiliate,” as defined
in §1026.32(b)(5), of the co-owner
creditor. Assuming the company is not
an affiliate of the co-owner creditor by
virtue of any other aspect of the
definition (such as by the company and
co-owner creditor being under common
control), the company’s assets are
included toward the asset limit of the
co-owner creditor only if the company
is controlled by the co-owner creditor,
“as set forth in the Bank Holding
Company Act.” If the co-owner creditor
and the company are affiliates (by virtue
of any aspect of the definition), the co-
owner creditor counts all of the
company’s assets toward the asset limit,
regardless of the co-owner creditor’s
ownership share. Further, because the
co-owner and the company are mutual
affiliates the company also would count
all of the co-owner’s assets towards its
own asset limit. See comment
35(b)(2)(iii)—1.ii.C for discussion of the
definition of “affiliate.”

D. A creditor satisfies the criterion in
§1026.35(b)(2)(iii)(C) for purposes of
any higher-priced mortgage loan
consummated during 2016, for example,
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if the creditor (together with its affiliates
that regularly extended first-lien
covered transactions) had total assets of
less than the applicable asset threshold
on December 31, 2015. A creditor that
(together with its affiliates that regularly
extended first-lien covered transactions)
did not meet the applicable asset
threshold on December 31, 2015
satisfies this criterion for a higher-
priced mortgage loan consummated
during 2016 if the application for the
loan was received before April 1, 2016
and the creditor (together with its
affiliates that regularly extended first-
lien covered transactions) had total
assets of less than the applicable asset
threshold on December 31, 2014.

E. Under § 1026.35(b)(2)(iii)(C), the
$2,000,000,000 asset threshold adjusts
automatically each year based on the
year-to-year change in the average of the
Consumer Price Index for Urban Wage
Earners and Clerical Workers, not
seasonally adjusted, for each 12-month
period ending in November, with
rounding to the nearest million dollars.
The Bureau will publish notice of the
asset threshold each year by amending
this comment. For calendar year 2021,
the asset threshold is $2,230,000,000. A
creditor that together with the assets of
its affiliates that regularly extended
first-lien covered transactions during
calendar year 2020 has total assets of
less than $2,230,000,000 on December
31, 2020, satisfies this criterion for
purposes of any loan consummated in
2021 and for purposes of any loan
consummated in 2022 for which the
application was received before April 1,
2022. For historical purposes:

1. For calendar year 2013, the asset
threshold was $2,000,000,000. Creditors
that had total assets of less than
$2,000,000,000 on December 31, 2012,
satisfied this criterion for purposes of
the exemption during 2013.

2. For calendar year 2014, the asset
threshold was $2,028,000,000. Creditors
that had total assets of less than
$2,028,000,000 on December 31, 2013,
satisfied this criterion for purposes of
the exemption during 2014.

3. For calendar year 2015, the asset
threshold was $2,060,000,000. Creditors
that had total assets of less than
$2,060,000,000 on December 31, 2014,
satisfied this criterion for purposes of
any loan consummated in 2015 and, if
the creditor’s assets together with the
assets of its affiliates that regularly
extended first-lien covered transactions
during calendar year 2014 were less
than that amount, for purposes of any
loan consummated in 2016 for which
the application was received before
April 1, 2016.

4. For calendar year 2016, the asset
threshold was $2,052,000,000. A
creditor that together with the assets of
its affiliates that regularly extended
first-lien covered transactions during
calendar year 2015 had total assets of
less than $2,052,000,000 on December
31, 2015, satisfied this criterion for
purposes of any loan consummated in
2016 and for purposes of any loan
consummated in 2017 for which the
application was received before April 1,
2017.

5. For calendar year 2017, the asset
threshold was $2,069,000,000. A
creditor that together with the assets of
its affiliates that regularly extended
first-lien covered transactions during
calendar year 2016 had total assets of
less than $2,069,000,000 on December
31, 2016, satisfied this criterion for
purposes of any loan consummated in
2017 and for purposes of any loan
consummated in 2018 for which the
application was received before April 1,
2018.

6. For calendar year 2018, the asset
threshold was $2,112,000,000. A
creditor that together with the assets of
its affiliates that regularly extended
first-lien covered transactions during
calendar year 2017 had total assets of
less than $2,112,000,000 on December
31, 2017, satisfied this criterion for
purposes of any loan consummated in
2018 and for purposes of any loan
consummated in 2019 for which the
application was received before April 1,
2019.

7. For calendar year 2019, the asset
threshold was $2,167,000,000. A
creditor that together with the assets of
its affiliates that regularly extended
first-lien covered transactions during
calendar year 2018 had total assets of
less than $2,167,000,000 on December
31, 2018, satisfied this criterion for
purposes of any loan consummated in
2019 and for purposes of any loan
consummated in 2020 for which the
application was received before April 1,
2020.

8. For calendar year 2020, the asset
threshold was $2,202,000,000. A
creditor that together with the assets of
its affiliates that regularly extended
first-lien covered transactions during
calendar year 2019 had total assets of
less than $2,202,000,000 on December
31, 2019, satisfied this criterion for
purposes of any loan consummated in
2020 and for purposes of any loan
consummated in 2021 for which the
application was received before April 1,
2021.

iv. The creditor and its affiliates do
not maintain an escrow account for any
mortgage transaction being serviced by
the creditor or its affiliate at the time the

transaction is consummated, except as
provided in § 1026.35(b)(2)(iii)(D)(1)
and (2). Thus, the exemption applies,
provided the other conditions of
§1026.35(b)(2)(iii) (or, if applicable, the
conditions for the exemption in
§1026.35(b)(2)(vi)) are satisfied, even if
the creditor previously maintained
escrow accounts for mortgage loans,
provided it no longer maintains any
such accounts except as provided in
§1026.35(b)(2)(iii)(D)(1) and (2). Once a
creditor or its affiliate begins escrowing
for loans currently serviced other than
those addressed in
§1026.35(b)(2)(iii)(D)(1) and (2),
however, the creditor and its affiliate
become ineligible for the exemptions in
§1026.35(b)(2)(iii) and (vi) on higher-
priced mortgage loans they make while
such escrowing continues. Thus, as long
as a creditor (or its affiliate) services and
maintains escrow accounts for any
mortgage loans, other than as provided
in § 1026.35(b)(2)(iii)(D)(1) and (2), the
creditor will not be eligible for the
exemption for any higher-priced
mortgage loan it may make. For
purposes of § 1026.35(b)(2)(iii) and (vi),
a creditor or its affiliate “maintains” an
escrow account only if it services a
mortgage loan for which an escrow
account has been established at least
through the due date of the second
periodic payment under the terms of the
legal obligation.

Paragraph 35(b)(2)(iii)(D)(1).

1. Exception for certain accounts.
Escrow accounts established for first-
lien higher-priced mortgage loans for
which applications were received on or
after April 1, 2010, and before June 17,
2021, are not counted for purposes of
§1026.35(b)(2)(iii)(D). For applications
received on and after June 17, 2021,
creditors, together with their affiliates,
that establish new escrow accounts,
other than those described in
§1026.35(b)(2)(iii)(D)(2), do not qualify
for the exemptions provided under
§1026.35(b)(2)(iii) and (vi). Creditors,
together with their affiliates, that
continue to maintain escrow accounts
established for first-lien higher-priced
mortgage loans for which applications
were received on or after April 1, 2010,
and before June 17, 2021, still qualify
for the exemptions provided under
§1026.35(b)(2)(iii) and (vi) so long as
they do not establish new escrow
accounts for transactions for which they
received applications on or after June
17, 2021, other than those described in
§ 1026.35(b)(2)(iii)(D)(2), and they
otherwise qualify under
§1026.35(b)(2)(iii) or (vi).

Paragraph 35(b)(2)(iii)(D)(2).

1. Exception for post-consummation
escrow accounts for distressed
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consumers. An escrow account
established after consummation for a
distressed consumer does not count for
purposes of § 1026.35(b)(2)(iii)(D).
Distressed consumers are consumers
who are working with the creditor or
servicer to attempt to bring the loan into
a current status through a modification,
deferral, or other accommodation to the
consumer. A creditor, together with its
affiliates, that establishes escrow
accounts after consummation as a
regular business practice, regardless of
whether consumers are in distress, does
not qualify for the exception described
in § 1026.35(b)(2)(iii)(D)(2).

Paragraph 35(b)(2)(iv).

1. Requirements for “‘rural’” or
“underserved” status. An area is
considered to be “rural” or
“underserved” during a calendar year
for purposes of § 1026.35(b)(2)(iii)(A) if
it satisfies either the definition for
“rural” or the definition for
“underserved” in § 1026.35(b)(2)(iv). A
creditor’s extensions of covered
transactions, as defined by
§1026.43(b)(1), secured by first liens on
properties located in such areas are
considered in determining whether the
creditor satisfies the condition in
§1026.35(b)(2)(iii)(A). See comment
35(b)(2)(iii)-1.

i. Under § 1026.35(b)(2)(iv)(A), an area
is rural during a calendar year if it is:

A county that is neither in a
metropolitan statistical area nor in a
micropolitan statistical area that is
adjacent to a metropolitan statistical
area; or a census block that is not in an
urban area, as defined by the U.S.
Census Bureau using the latest
decennial census of the United States.
Metropolitan statistical areas and
micropolitan statistical areas are defined
by the Office of Management and
Budget and applied under currently
applicable Urban Influence Codes
(UICs), established by the United States
Department of Agriculture’s Economic
Research Service (USDA-ERS). For
purposes of § 1026.35(b)(2)(iv)(A)(1),
“adjacent” has the meaning applied by
the USDA-ERS in determining a
county’s UIC; as so applied, “adjacent”
entails a county not only being
physically contiguous with a
metropolitan statistical area but also
meeting certain minimum population
commuting patterns. A county is a
“rural” area under
§1026.35(b)(2)(iv)(A)(1) if the USDA-
ERS categorizes the county under UIC 4,
6,7,8,9,10, 11, or 12. Descriptions of
UICs are available on the USDA-ERS
website at http://www.ers.usda.gov/
data-products/urban-influence-codes/
documentation.aspx. A county for
which there is no currently applicable

UIC (because the county has been
created since the USDA-ERS last
categorized counties) is a rural area only
if all counties from which the new
county’s land was taken are themselves
rural under currently applicable UICs.

ii. Under § 1026.35(b)(2)(iv)(B), an
area is underserved during a calendar
year if, according to Home Mortgage
Disclosure Act (HMDA) data for the
preceding calendar year, it is a county
in which no more than two creditors
extended covered transactions, as
defined in § 1026.43(b)(1), secured by
first liens, five or more times on
properties in the county. Specifically, a
county is an “underserved” area if, in
the applicable calendar year’s public
HMDA aggregate dataset, no more than
two creditors have reported five or more
first-lien covered transactions, with
HMDA geocoding that places the
properties in that county.

iii. A. Each calendar year, the Bureau
applies the “underserved” area test and
the “rural” area test to each county in
the United States. If a county satisfies
either test, the Bureau will include the
county on a list of counties that are rural
or underserved as defined by
§1026.35(b)(2)(iv)(A)(1) or
§ 1026.35(b)(2)(iv)(B) for a particular
calendar year, even if the county
contains census blocks that are
designated by the Census Bureau as
urban. To facilitate compliance with
appraisal requirements in § 1026.35(c),
the Bureau also creates a list of those
counties that are rural under the
Bureau’s definition without regard to
whether the counties are underserved.
To the extent that U.S. territories are
treated by the Census Bureau as
counties and are neither metropolitan
statistical areas nor micropolitan
statistical areas adjacent to metropolitan
statistical areas, such territories will be
included on these lists as rural areas in
their entireties. The Bureau will post on
its public website the applicable lists for
each calendar year by the end of that
year to assist creditors in ascertaining
the availability to them of the
exemption during the following year.
Any county that the Bureau includes on
these lists of counties that are rural or
underserved under the Bureau’s
definitions for a particular year is
deemed to qualify as a rural or
underserved area for that calendar year
for purposes of § 1026.35(b)(2)(iv), even
if the county contains census blocks that
are designated by the Census Bureau as
urban. A property located in such a
listed county is deemed to be located in
a rural or underserved area, even if the
census block in which the property is
located is designated as urban.

B. A property is deemed to be in a
rural or underserved area according to
the definitions in § 1026.35(b)(2)(iv)
during a particular calendar year if it is
identified as such by an automated tool
provided on the Bureau’s public
website. A printout or electronic copy
from the automated tool provided on the
Bureau’s public website designating a
particular property as being in a rural or
underserved area may be used as
“evidence of compliance” that a
property is in a rural or underserved
area, as defined in § 1026.35(b)(2)(iv)(A)
and (B), for purposes of the record
retention requirements in § 1026.25.

C. The U.S. Census Bureau may
provide on its public website an
automated address search tool that
specifically indicates if a property is
located in an urban area for purposes of
the Census Bureau’s most recent
delineation of urban areas. For any
calendar year that began after the date
on which the Census Bureau announced
its most recent delineation of urban
areas, a property is deemed to be in a
rural area if the search results provided
for the property by any such automated
address search tool available on the
Census Bureau’s public website do not
designate the property as being in an
urban area. A printout or electronic
copy from such an automated address
search tool available on the Census
Bureau’s public website designating a
particular property as not being in an
urban area may be used as “evidence of
compliance” that the property is in a
rural area, as defined in
§1026.35(b)(2)(iv)(A), for purposes of
the record retention requirements in
§1026.25.

D. For a given calendar year, a
property qualifies for a safe harbor if
any of the enumerated safe harbors
affirms that the property is in a rural or
underserved area or not in an urban
area. For example, the Census Bureau’s
automated address search tool may
indicate a property is in an urban area,
but the Bureau’s rural or underserved
counties list indicates the property is in
a rural or underserved county. The
property in this example is in a rural or
underserved area because it qualifies
under the safe harbor for the rural or
underserved counties list. The lists of
counties posted on the Bureau’s public
website, the automated tool on its
public website, and the automated
address search tool available on the
Census Bureau’s public website, are not
the exclusive means by which a creditor
can demonstrate that a property is in a
rural or underserved area as defined in
§1026.35(b)(2)(iv)(A) and (B). However,
creditors are required to retain
“evidence of compliance” in accordance
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with § 1026.25, including
determinations of whether a property is
in a rural or underserved area as defined
in §1026.35(b)(2)(iv)(A) and (B).

2. Examples. i. An area is considered
“rural” for a given calendar year based
on the most recent available UIC
designations by the USDA-ERS and the
most recent available delineations of
urban areas by the U.S. Census Bureau
that are available at the beginning of the
calendar year. These designations and
delineations are updated by the USDA—
ERS and the U.S. Census Bureau
respectively once every ten years. As an
example, assume a creditor makes first-
lien covered transactions in Census
Block X that is located in County Y
during calendar year 2017. As of
January 1, 2017, the most recent UIC
designations were published in the
second quarter of 2013, and the most
recent delineation of urban areas was
announced in the Federal Register in
2012, see U.S. Census Bureau,
Qualifying Urban Areas for the 2010
Census, 77 FR 18652 (Mar. 27, 2012). To
determine whether County Y is rural
under the Bureau’s definition during
calendar year 2017, the creditor can use
USDA-ERS’s 2013 UIC designations. If
County Y is not rural, the creditor can
use the U.S. Census Bureau’s 2012
delineation of urban areas to determine
whether Census Block X is rural and is
therefore a “rural” area for purposes of
§1026.35(b)(2)(iv)(A).

ii. A county is considered an
“underserved” area for a given calendar
year based on the most recent available
HMDA data. For example, assume a
creditor makes first-lien covered
transactions in County Y during
calendar year 2016, and the most recent
HMDA data are for calendar year 2015,
published in the third quarter of 2016.
The creditor will use the 2015 HMDA
data to determine “underserved” area
status for County Y in calendar year
2016 for the purposes of qualifying for
the “rural or underserved”” exemption
for any higher-priced mortgage loans
consummated in calendar year 2017 or
for any higher-priced mortgage loan
consummated during 2018 for which
the application was received before
April 1, 2018.

Paragraph 35(b)(2)(v).

1. Forward commitments. A creditor
may make a mortgage loan that will be
transferred or sold to a purchaser
pursuant to an agreement that has been
entered into at or before the time the
loan is consummated. Such an
agreement is sometimes known as a
“forward commitment.” Even if a
creditor is otherwise eligible for an
exemption in § 1026.35(b)(2)(iii) or
§1026.35(b)(2)(vi), a first-lien higher-

priced mortgage loan that will be
acquired by a purchaser pursuant to a
forward commitment is subject to the
requirement to establish an escrow
account under §1026.35(b)(1) unless the
purchaser is also eligible for an
exemption in § 1026.35(b)(2)(iii) or
§1026.35(b)(2)(vi), or the transaction is
otherwise exempt under § 1026.35(b)(2).
The escrow requirement applies to any
such transaction, whether the forward
commitment provides for the purchase
and sale of the specific transaction or for
the purchase and sale of mortgage
obligations with certain prescribed
criteria that the transaction meets. For
example, assume a creditor that
qualifies for an exemption in
§1026.35(b)(2)(iii) or § 1026.35(b)(2)(vi)
makes a higher-priced mortgage loan
that meets the purchase criteria of an
investor with which the creditor has an
agreement to sell such mortgage
obligations after consummation. If the
investor is ineligible for an exemption
in §1026.35(b)(2)(iii) or
§1026.35(b)(2)(vi), an escrow account
must be established for the transaction
before consummation in accordance
with §1026.35(b)(1) unless the
transaction is otherwise exempt (such as
a reverse mortgage or home equity line
of credit).

Paragraph 35(b)(2)(vi).

1. For guidance on applying the grace
periods for determining asset size or
transaction thresholds under
§1026.35(b)(2)(vi)(A), (B) and (C), the
rural or underserved requirement, or
other aspects of the exemption in
§ 1026.35(b)(2)(vi) not specifically
discussed in the commentary to
§1026.35(b)(2)(vi), an insured
depository institution or insured credit
union may refer to the commentary to
§ 1026.35(b)(2)(iii), while allowing for
differences between the features of the
two exemptions.

Paragraph 35(b)(2)(vi)(A).

1. The asset threshold in
§1026.35(b)(2)(vi)(A) will adjust
automatically each year, based on the
year-to-year change in the average of the
Consumer Price Index for Urban Wage
Earners and Clerical Workers, not
seasonally adjusted, for each 12-month
period ending in November, with
rounding to the nearest million dollars.
Unlike the asset threshold in
§1026.35(b)(2)(iii) and the other
thresholds in § 1026.35(b)(2)(vi),
affiliates are not considered in
calculating compliance with this
threshold. The Bureau will publish
notice of the asset threshold each year
by amending this comment. For
calendar year 2021, the asset threshold
is $10,000,000,000. A creditor that
during calendar year 2020 had assets of

$10,000,000,000 or less on December 31,
2020, satisfies this criterion for purposes
of any loan consummated in 2021 and
for purposes of any loan secured by a
first lien on a principal dwelling of a
consumer consummated in 2022 for
which the application was received
before April 1, 2022.

Paragraph 35(b)(2)(vi)(B).

1. The transaction threshold in
§1026.35(b)(2)(vi)(B) differs from the
transaction threshold in
§1026.35(b)(2)(iii)(B) in two ways. First,
the threshold in §1026.35(b)(2)(vi)(B) is
1,000 loans secured by first liens on a
principal dwelling, while the threshold
in §1026.35(b)(2)(iii)(B) is 2,000 loans
secured by first liens on a dwelling.
Second, all loans made by the creditor
and its affiliates secured by a first lien
on a principal dwelling count toward
the 1,000-loan threshold in
§1026.35(b)(2)(vi)(B), whether or not
such loans are held in portfolio. By
contrast, under § 1026.35(b)(2)(iii)(B),
only loans secured by first liens on a
dwelling that were sold, assigned, or
otherwise transferred to another person,
or that were subject at the time of
consummation to a commitment to be
acquired by another person, are counted
toward the 2,000-loan threshold.

* * * * *

Section 1026.43—Minimum Standards
for Transactions Secured by a Dwelling

* * * * *

43(f) Balloon-Payment Qualified
Mortgages Made by Certain Creditors

* * * * *

43(f)(1) Exemption
* * * * *

Paragraph 43(f)(1)(vi).

1. Creditor qualifications. Under
§1026.43(f)(1)(vi), to make a qualified
mortgage that provides for a balloon
payment, the creditor must satisfy three
criteria that are also required under
§1026.35(b)(2)(iii)(A), (B) and (C),
which require:

i. During the preceding calendar year
or during either of the two preceding
calendar years if the application for the
transaction was received before April 1
of the current calendar year, the creditor
extended a first-lien covered
transaction, as defined in
§1026.43(b)(1), on a property that is
located in an area that is designated
either ‘“‘rural” or ‘“underserved,” as
defined in § 1026.35(b)(2)(iv), to satisfy
the requirement of § 1026.35(b)(2)(iii)(A)
(the rural-or-underserved test). Pursuant
to § 1026.35(b)(2)(iv), an area is
considered to be rural if it is: A county
that is neither in a metropolitan
statistical area, nor a micropolitan
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statistical area adjacent to a
metropolitan statistical area, as those
terms are defined by the U.S. Office of
Management and Budget; or a census
block that is not in an urban area, as
defined by the U.S. Census Bureau
using the latest decennial census of the
United States. An area is considered to
be underserved during a calendar year
if, according to HMDA data for the
preceding calendar year, it is a county
in which no more than two creditors
extended covered transactions secured
by first liens on properties in the county
five or more times.

A. The Bureau determines annually
which counties in the United States are
rural or underserved as defined by
§1026.35(b)(2)(iv)(A)(1) or
§1026.35(b)(2)(iv)(B) and publishes on
its public website lists of those counties
to assist creditors in determining
whether they meet the criterion at
§ 1026.35(b)(2)(iii)(A). Creditors may
also use an automated tool provided on
the Bureau’s public website to
determine whether specific properties
are located in areas that qualify as
“rural” or “underserved” according to
the definitions in § 1026.35(b)(2)(iv) for
a particular calendar year. In addition,
the U.S. Census Bureau may also
provide on its public website an
automated address search tool that
specifically indicates if a property
address is located in an urban area for
purposes of the Census Bureau’s most
recent delineation of urban areas. For
any calendar year that begins after the
date on which the Census Bureau
announced its most recent delineation
of urban areas, a property is located in
an area that qualifies as “rural”
according to the definitions in
§1026.35(b)(2)(iv) if the search results
provided for the property by any such
automated address search tool available
on the Census Bureau’s public website
do not identify the property as being in
an urban area.

B. For example, if a creditor extended
during 2017 a first-lien covered
transaction that is secured by a property
that is located in an area that meets the
definition of rural or underserved under
§1026.35(b)(2)(iv), the creditor meets
this element of the exception for any
transaction consummated during 2018.

C. Alternatively, if the creditor did
not extend in 2017 a transaction that
meets the definition of rural or
underserved test under
§1026.35(b)(2)(iv), the creditor satisfies
this criterion for any transaction
consummated during 2018 for which it
received the application before April 1,
2018, if it extended during 2016 a first-
lien covered transaction that is secured
by a property that is located in an area

that meets the definition of rural or
underserved under § 1026.35(b)(2)(iv).

ii. During the preceding calendar year,
or, if the application for the transaction
was received before April 1 of the
current calendar year, during either of
the two preceding calendar years, the
creditor together with its affiliates
extended no more than 2,000 covered
transactions, as defined by
§1026.43(b)(1), secured by first liens,
that were sold, assigned, or otherwise
transferred to another person, or that
were subject at the time of
consummation to a commitment to be
acquired by another person, to satisfy
the requirement of
§1026.35(b)(2)(iii)(B).

iii. As of the preceding December
31st, or, if the application for the
transaction was received before April 1
of the current calendar year, as of either
of the two preceding December 31sts,
the creditor and its affiliates that
regularly extended covered transactions
secured by first liens, together, had total
assets that do not exceed the applicable
asset threshold established by the
Bureau, to satisfy the requirement of
§1026.35(b)(2)(iii)(C). The Bureau
publishes notice of the asset threshold
each year by amending comment
35(b)(2)(iii)-1.iii.

* * * * *
Dated: January 19, 2021.

Grace Feola,

Federal Register Liaison, Bureau of Consumer
Financial Protection.

[FR Doc. 2021-01572 Filed 2-16-21; 8:45 am]
BILLING CODE 4810-AM-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R02-OAR-2019-0720; FRL-10017-
00-Region 2]

Approval of Source-Specific Air
Quality Implementation Plans; New
Jersey

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) approves a revision to the
State of New Jersey’s State
Implementation Plan (SIP) for the ozone
National Ambient Air Quality Standard
(NAAQS) related to a source-specific
SIP for CMC Steel New Jersey, located
at 1 N Crossman, Sayreville, New Jersey
(Facility). The control options in this
source-specific SIP address volatile
organic compounds (VOC) and nitrogen

oxide (NOx) Reasonably Available
Control Technology (RACT) for the
Facility’s electric arc furnace (Sayreville
EAF) to continue to operate under the
current New Jersey Department of
Environmental Protection (NJDEP)
approved VOC and NOx emission limits
for the Sayreville EAF.

DATES: The final rule is effective on
March 19, 2021.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
Number EPA-R02-OAR-2019-0720. All
documents in the docket are listed on
the http://www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available electronically
through http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Linda Longo, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866, (212) 637-3565, or by email at
longo.linda@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background

II. The EPA’s Evaluation of New Jersey’s
Submittal

III. What comments were received in
response to the EPA’s proposed action?

IV. Summary of EPA’s Final Action

V. Incorporation by Reference

VI. Statutory and Executive Order Reviews

I. Background

The EPA approves a revision to the
State of New Jersey’s (the State) SIP for
attainment and maintenance of the
ozone National Ambient Air Quality
Standards (NAAQS). On July 15, 2020
(85 FR 42803), the EPA proposed to
approve the State’s April 30, 2019, SIP
revision, which relates to the
application of the New Jersey
Administrative Code (NJAC) Title 7,
Chapter 27, Subchapter 16, “Control
and Prohibition of Air Pollution from
Volatile Organic Compounds” (NJAC
7:27-16) and the NJAC, Title 7, Chapter
27, Subchapter 19, “Control and
Prohibition of Air Pollution from Oxides
of Nitrogen” (NJAC 7:27-19) to the
Sayreville EAF. Under this SIP revision,
the emission limits for VOC and NOx
for the Sayreville EAF are the lowest
emission limits achievable with the
application of control technology that is
reasonably available given the
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technological and economic feasibility
considerations associated with
operating the Sayreville EAF (i.e., RACT
for the Sayreville EAF). The Facility is
allowed to continue to operate under its
current approved emission limits of 57
pounds per hour (Ib/hr) of VOC and 31
Ib/hr of NOx for the Sayreville EAF,
because its request to be covered under
alternative control plans for VOC
pursuant to NJAC 7:27 Subchapter 16
and for NOx pursuant to NJAC 7:27
Subchapter 19 met the State’s deadlines
and statutory criteria for approval. A
full summary of EPA’s findings for this
source-specific SIP revision is included
in the technical support document that
is contained in EPA’s docket assigned to
this Federal Register document.

II. The EPA’s Evaluation of New
Jersey’s Submittals

The EPA’s approval is based on the
conclusion that the State’s April 30,
2019 SIP revision to authorizing the
Facility to continue to operate under
existing VOC and NOx emission limits
for the Sayreville EAF operated by CMC
Steel New Jersey conforms with the
State’s regulations under NJAC 7:27—
16.17 and NJAC 7:27-19.13. After
reviewing CMC Steel New Jersey’s
updated facility-specific VOC and NOx
control plans, which were submitted to
NJDEP, that are the subject of this
source-specific SIP revision, the EPA
makes the following determination:

(1) The Facility qualifies to continue
to operate under the current NJDEP-
approved emission limits for VOC and
NOx. Under NJAG: 7:27-16.17(c)(3),
facilities that sought to continue
operating with an alternative VOC
control plan that was approved prior to
May 19, 2009, were required to submit
updated proposed VOC control plans to
NJDEP for review by August 17, 2009.
Similarly, under NJAC: 7:27-19.13(a)(3),
facilities that sought to continue to
operate under existing facility-specific
NOx control plans that were approved
prior to May 1, 2005, were required to
submit updated proposed NOx control
plans to NJDEP for review by August 17,
2009. The Facility met both deadlines
with the submission of its VOC and
NOx control plans, respectively.

(2) The Facility’s Operating Permit,
issued pursuant to Title V of the Clean
Air Act (CAA), 42 U.S.C. 7661a,
describes a facility-specific VOC
emission limit of 57 Ib/hr and a facility-
specific maximum allowable NOx
emission limit of 31 Ib/hr, both of which
are consistent with the updated VOC
and NOx control plans that are the
subject of this SIP revision.

(3) The EPA’s consultation with air
pollution control experts from NJDEP

and EPA confirms the Facility’s RACT
analysis conclusion that no comparable
electric arc furnace emission control
technologies are deployed at other
facilities nationwide. For a detailed
explanation and evaluation of the SIP
revision, refer to the proposed
rulemaking. See 85 FR 42803, July 15,
2020.

ITI. What comments were received in
response to the EPA’s proposed action?

The EPA received no public
comments in response to the July 15,
2020 proposed rulemaking. Therefore,
the EPA approves this SIP revision with
no further changes.

IV. Summary of the EPA’s Final Action

The EPA approves the State of New
Jersey’s SIP revision dated April 30,
2019, which includes a source-specific
SIP for CMC Steel New Jersey, located
at 1 N Crossman, Sayreville, New Jersey.
The control options in this source-
specific SIP address the State of New
Jersey’s RACT requirements included in
NJAC 7:27-16, “Control and Prohibition
of Air Pollution from Volatile Organic
Compounds” and New Jersey NJAC
7:27-19, “Control and Prohibition of Air
Pollution from Oxides of Nitrogen”,
both effective January 16, 2018. The
EPA makes the following findings: (1)
The Facility met NJDEP’s statutory
criteria and deadlines to qualify for
continuing to operate under existing
VOC and NOx emission limits; (2) the
Facility meets emission limits set by
NJDEP for VOC emission rate at 57 lb/
hr and for NOx emission rate at 31 1b/
hr; and (3) the Facility implements
RACT controls for VOC and NOx—for
VOC, through execution of the Scrap
Management Plan and operating a direct
evacuation system and for NOx, through
application of good operating practices
that maintain a constant temperature in
the preheater chamber and minimizes
electricity consumption to avoid
indirect NOx emissions. The Facility
has demonstrated that it meets all
applicable requirements of the CAA and
it will not interfere with any applicable
requirements pertaining to attainment of
the NAAQS and reasonable further
progress or with any other applicable
requirement of the CAA.

V. Incorporation by Reference

In this document, the EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is incorporating by
reference the provisions described
above in Section IV. Summary of the
EPA’s Final Action. The EPA has made,
and will continue to make, these

materials generally available through
www.regulations.gov and at the EPA
Region 2 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by the EPA for inclusion in
the State Implementation Plan, have
been incorporated by reference by the
EPA into that plan, are fully federally
enforceable under sections 110 and 113
of the CAA as of the effective date of the
final rulemaking of the EPA’s approval,
and will be incorporated by reference in
the next update to the SIP compilation.?

VI. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this final action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National

162 FR 27968 (May 22, 1997).
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Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the

Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 19, 2021.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Oxides of nitrogen, Ozone, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: February 10, 2021.
Walter Mugdan,
Acting Regional Administrator, Region 2.

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart FF—New Jersey

m 2. Section 52.1570 is amended in
paragraph (d) by adding an entry for
CMC Steel New Jersey to the end of the
table to read as follows:

§52.1570 Identification of plan.

* * * * *

(d)* I

EPA-APPROVED NEW JERSEY SOURCE-SPECIFIC PROVISIONS

Name of source Identifier No. State effective date EPA approval date Comments
CMC Steel New Jersey ............. BOP 150002; Pl 18052; Emission Unit U1 ........ May 1, 2019 .............. February 17, 2021 .... None.

* * * * *

[FR Doc. 2021-03055 Filed 2—16—21; 8:45 am|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2019-0641; FRL-10017-26]

Clopyralid; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of clopyralid in
or on the caneberry subgroup 13-07A,
the bulb onion subgroup 3-07A, and
intermediate wheatgrass bran, forage,
germ, grain, middling, shorts, and straw.
Interregional Research Project Number 4
(IR—4) requested these tolerances under
the Federal Food, Drug, and Cosmetic
Act (FFDCA).

DATES: This regulation is effective
February 17, 2021. Objections and

requests for hearings must be received
on or before April 19, 2021, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2019-0641, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to

provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Marietta Echeverria, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—0001; main
telephone number: (703) 305-7090;
email address: RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
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applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Publishing Office’s e-
CFR site at http://www.ecfr.gov/cgi-bin/
text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2019-0641 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before April
19, 2021. Addresses for mail and hand
delivery of objections and hearing
requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2019-0641, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please

follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of April 15,
2020 (85 FR 20910) (FRL-10006-54),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 9E8794) by IR—4,
IR—4 Project Headquarters, Rutgers, The
State University of New Jersey, 500
College Road East, Suite 201W,
Princeton, NJ 08540. The petition
requested that EPA establish tolerances
in 40 CFR 180.431 for residues of the
herbicide clopyralid (3,6-dichloro-2-
pyridinecarboxylic acid) in or on the
raw agricultural commodities Onion,
bulb, subgroup 3-07A at 0.4 parts per
million (ppm); Caneberry subgroup 13—
07A at 0.1 ppm; Wheatgrass,
intermediate, bran at 12 ppm;
Wheatgrass, intermediate, forage at 9
ppm; Wheatgrass, intermediate, germ at
12 ppm; Wheatgrass, intermediate, grain
at 3 ppm; Wheatgrass, intermediate,
middling at 12 ppm; Wheatgrass,
intermediate, shorts at 12 ppm;
Wheatgrass, intermediate, straw at 9
ppm. That document referenced a
summary of the petition prepared by
Corteva, the registrant, which is
available in the docket, http://
www.regulations.gov. No comments
were received in response to the notice
of filing.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from

aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for clopyralid
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with clopyralid follows.

In an effort to streamline its
publications in the Federal Register,
EPA is not reprinting sections that
repeat what has been previously
published for tolerance rulemakings of
the same pesticide chemical. Where
scientific information concerning a
particular chemical remains unchanged,
the content of those sections would not
vary between tolerance rulemakings and
republishing the same sections is
unnecessary; EPA considers referral
back to those sections as sufficient to
provide an explanation of the
information EPA considered in making
its safety determination for the new
rulemaking.

EPA has previously published a
number of tolerance rulemakings for
clopyralid, in which EPA concluded,
based on the available information, that
there is a reasonable certainty that no
harm would result from aggregate
exposure to clopyralid and established
tolerances for residues of that chemical.
EPA is incorporating previously
published sections from those
rulemakings as described further in this
rulemaking, as they remain unchanged.

Toxicological Profile. For a discussion
of the Toxicological Profile of
clopyralid, see Unit III.A. of the May 23,
2018 rulemaking (83 FR 23819) (FRL-
9977-13).

Toxicological Points of Departure/
Levels of Concern. For a summary of the
Toxicological Points of Departure/
Levels of Concern used for the safety
assessment, see Unit III.B. of the May
23, 2018 rulemaking.

Exposure Assessment. Much of the
exposure assessment remains the same,
although updates have occurred to
accommodate exposures from the
petitioned-for tolerances. The updates
are discussed in this section; the
remaining discussion of EPA’s
assumptions for exposure remain
unchanged since the 2018 rulemaking.
For a description of the rest of the EPA
approach to and assumptions for the
exposure assessment, see Unit III.C. of
the May 23, 2018 rulemaking.
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Safety Factor for Infants and
Children. EPA continues to conclude
that there is reliable data to support the
reduction of the Food Quality Protection
Act (FQPA) safety factor. See Unit III.D.
of the May 23, 2018 rulemaking for a
discussion of the Agency’s rationale for
that determination.

Aggregate Risks and Determination of
Safety. EPA determines whether acute
and chronic dietary pesticide exposures
are safe by comparing aggregate
exposure estimates to the acute
population adjusted dose (aPAD) and
chronic PAD (cPAD). Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate margin
of exposure (MOE) exists. For linear
cancer risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure.

No acute effects were identified in the
toxicological studies for clopyralid;
therefore, acute risk is not expected.
Chronic dietary risks are below the
Agency’s level of concern of 100% of
the cPAD: They are 30% of the cPAD for
children 1 to 2 years old, the population
subgroup with the highest exposure
estimate. The short-term MOE is greater
than the Agency’s level of concern of
100: It is 1,400 for children 1 to less
than 2 years old, the population group
of concern. Intermediate-term or long-
term residential exposures are not
expected.

Therefore, based on the risk
assessments and information described
above, EPA concludes there is a
reasonable certainty that no harm will
result to the general population, or to
infants and children, from aggregate
exposure to clopyralid residues. More
detailed information about the Agency’s
analysis can be found at http://
www.regulations.gov in the document
titled “Clopyralid. Human Health Risk
Assessment for a Proposed Use on Bulb
Onion Subgroup (3-07B), Caneberry
Subgroup (13-07A), Wheatgrass, and a
Label Amendment for Strawberry” in
docket ID number EPA-HQ-OPP-2019-
0641.

IV. Other Considerations
A. Analytical Enforcement Methodology

The Pesticide Analytical Manual
Volume II (PAM II) lists a method
utilizing gas chromatography with
electron capture detection (GC/ECD) for
determination of clopyralid residues in
plant commodities (Method I or Method
ACR 75.6).

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
No Codex MRLs have been established
for clopyralid.

V. Conclusion

Therefore, tolerances are established
for residues of clopyralid in or on the
Caneberry subgroup 13-07A at 0.1 ppm;
Onion, bulb, subgroup 3—07A at 0.4
ppm; Wheatgrass, intermediate, bran at
12 ppm; Wheatgrass, intermediate,
forage at 9 ppm; Wheatgrass,
intermediate, germ at 12 ppm;
Wheatgrass, intermediate, grain at 3
ppm; Wheatgrass, intermediate,
middling at 12 ppm; Wheatgrass,
intermediate, shorts at 12 ppm; and
Wheatgrass, intermediate, straw at 9

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled ““Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled “Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances and modifications in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or Tribal Governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism’ (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000) do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
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Dated: February 3, 2021.
Marietta Echeverria,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, for the reasons stated in the
preamble, EPA is amending 40 CFR
chapter I as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.431, amend paragraph (a)
by designating the table and adding in
alphabetical order in newly designated
Table 1 to paragraph (a) the entries
“Caneberry subgroup 13—07A”’; “Onion,
bulb, subgroup 3-07A”; “Wheatgrass,
intermediate, bran’’; “Wheatgrass,
intermediate, forage”; “Wheatgrass,
intermediate, germ”’; ‘““Wheatgrass,
intermediate, grain”’; ‘“Wheatgrass,
intermediate, middling”’; “Wheatgrass,
intermediate, shorts”; and “Wheatgrass,
intermediate, straw”’ to read as follows:

§180.431 Clopyralid; tolerances for
residues.
(a) * x %

TABLE 1 TO PARAGRAPH (a)

Commodity Pﬁ,.ritlﬁ op;]er
Car:eberry su*bgroup 13*—07A * *0.1
Oni:)n, bulb, ;ubgroup ;—O7A * *0.4
Wh;atgrass, ;ntermedi;te, bran ) ’ 12
Wh;atgrass, :ntermedie:te, forag; * 9
Wh;atgrass, ;ntermedi;te, germ ’ ) 12
Wh;atgrass, :ntermedie:te, grain * * 3

Wheatgrass, intermediate, mid-

AliNG i 12
Wheatgrass, intermediate, shorts 12
Wheatgrass, intermediate, straw 9
* * * * *

[FR Doc. 2021-03172 Filed 2—16—21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2019-0492; FRL-10018-86]

Fluxametamide; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of fluxametamide
in or on tea, dried and tea, instant.
Nissan Chemical Corporation requested
these tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).
DATES: This regulation is effective
February 17, 2021. Objections and
requests for hearings must be received
on or before April 19, 2021, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2019-0492, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit http://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Marietta Echeverria, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—0001; main
telephone number: (703) 305-7090;
email address: RDFRNotices@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or

pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Publishing Office’s e-
CFR site at http://www.ecfr.gov/cgi-bin/
text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2019-0492 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before April 19, 2021. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2019-0492, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.
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e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of February
11, 2020 (85 FR 7708) (FRL—-10005-02),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 9E8757) by Nissan
Chemical Corporation, 5—1, Nihonbashi
2-Chome Chuo-Ku, Tokyo 101-6119
Japan, c/o Lewis and Harrison, 2461
South Clark Street, Suite 710, Arlington,
VA 22202. The petition requested that
40 CFR part 180 be amended by
establishing tolerances for residues of
the insecticide fluxametamide,
including its metabolites and
degradates, in or on tea at 5 parts per
million (ppm). That document
referenced a summary of the petition
prepared by Nissan Chemical
Corporation c/o Lewis and Harrison, the
registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has revised
the commodity definition and is
establishing a tolerance for tea, dried
and tea, instant. The reasons for these
changes are explained in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide

chemical residue in establishing a
tolerance and to ‘“‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for fluxametamide
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with fluxametamide follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Fluxametamide belongs to a class of
compounds called isoxazolines, which
are potent inhibitors of y-aminobutyric
acid (GABA)-, glutamate-, and glycine-
gated chloride channels in insects.
However, this pesticidal mode of action
(MOA) does not seem to be operative in
mammals as neurotoxicity was not
found in either the acute or subchronic
neurotoxicity studies at the limit dose.

The available studies show different
organs can be affected. For the dietary
toxicity studies in rats (neurotoxicity
study, chronic/carcinogenicity, and
reproductive toxicity studies), a
common effect on the gastrointestinal
(GI) tract was observed. The effects
consisted of gross pathology (an
increase incidence of abnormally pale
color duodenum and jejunum) and
histopathology (increased incidence of
enterocyte epithelial vacuolation of the
jejunum). Most of the effects seen in the
subchronic neurotoxicity study were
reproduced in the combined chronic
and carcinogenicity study with
increased severity and at lower dose
level. In addition, consistent adverse
effects were found in the lung (aggregate
alveolar marcophages and cholesterol
cleft) and liver (centrilobular
hepatocellular vacuolation and
periportal hepatocellular vacuolation).
These adverse effects were present at a
dose as low as 9 mg/kg/day in the
carcinogenicity study.

Fluxametamide is classified as having
“suggestive evidence of carcinogenic

potential” based on thyroid tumors in
male rats and liver tumors in male mice.
The reasons for this classification are (1)
both tumor types are driven by
adenomas, (2) these increased tumor
incidences are seen at the highest doses
tested (877 mg/kg/day for male mice
and 899 mg/kg/day for male rats); these
doses are approaching the limit dose
(1000 mg/kg/day) for a carcinogenicity
study, (3) there is no hyperplasia of the
liver in either male or female mice, (4)
no increase in treatment-related tumors
has been observed in female mice or
female rats, and (5) no genotoxicity is
observed in the required battery of
mutagenic studies. Due to the lack of
genotoxicity and the fact that the tumors
are seen only at doses more than 100-
fold above the chronic reference dose,
EPA has determined that a non-linear
approach relying on the chronic
reference dose (RfD) will adequately
account for all chronic toxicity,
including carcinogenicity, that could
result from exposure to fluxametamide.
The in-utero and perinatal treatment
with fluxametamide in rats resulted in
toxicity and increased quantitative
susceptibility in developing animals. In
the 2-generation reproduction study,
fluxametamide produced no parental
effect at the highest dose tested (19 mg/
kg/day), while at the same dose level
produced offspring effect which
consisted of the observation that the
pups had distended abdomens and
affected pups had to be sacrificed for
humane reason. The dermal toxicity
study did not show systemic toxicity at
the limit dose (1000 mg/kg/day).
Specific information on the studies
received and the nature of the adverse
effects caused by fluxametamide, as
well as the no-observed-adverse-effect-
level (NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies, can be found at http:/
www.regulations.gov in document titled
“Fluxametamide: Human Health Risk
Assessment to Support the
Establishment of a Tolerance without
U.S. Registration in/on Tea. First Food
Use” hereinafter “Fluxametamide
Human Health Risk Assessment” at
pages 16—22 in docket ID number EPA—
HQ-OPP-2019-0492.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
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of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/assessing-
human-health-risk-pesticide.

A summary of the toxicological
endpoints for fluxametamide used for
human risk assessment can be found in
the Fluxametamide Human Health Risk
Assessment.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to fluxametamide, EPA
considered exposure under the
petitioned-for tolerances. EPA assessed
dietary exposures from fluxametamide
in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effects were
identified in the toxicological studies
for fluxametamide; therefore, a
quantitative acute dietary exposure
assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used 2003-2008 food consumption
data from the United States Department
of Agriculture’s (USDA) National Health
and Nutrition Examination Survey,
What We Eat in America, (NHANES/
WWEIA). As to residue levels in food,
EPA assumed tolerance-level residues of
fluxametamide on tea and 100% crop
treated.

iii. Cancer. EPA determines whether
quantitative cancer exposure and risk
assessments are appropriate for a food-
use pesticide based on the weight of the
evidence from cancer studies and other
relevant data. Based on the data

summarized in Unit ITII.A., EPA has
concluded that a nonlinear RfD
approach will adequately account for all
chronic toxicity, including
carcinogenicity, that could result from
exposure to fluxametimide. A separate
cancer dietary exposure and risk
assessment is not required. Cancer risk
was assessed using the same exposure
estimates as discussed in Unit III.C.1.ii.,
chronic exposure.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue and/or PCT
information in the dietary assessment
for fluxametamide. Tolerance level
residues and/or 100 PCT were assumed
for all food commodities.

2. Dietary exposure from drinking
water. EPA assumes that there is no
exposure through drinking water
because fluxametamide is not registered
for use in the United States. Because
residues are not expected in drinking
water, dietary risk estimates include
exposures from food only.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Fluxametamide is not being proposed to
be registered for any specific use
patterns that would result in residential
exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and ““other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
fluxametamide and any other
substances and fluxametamide does not
appear to produce a toxic metabolite
produced by other substances. For the
purposes of this action, therefore, EPA
has not assumed that fluxametamide has
a common mechanism of toxicity with
other substances.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for

prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is an increase in quantitative
susceptibility in two-generation
reproductive toxicity study in rats. In
this study, parental animals showed no
adverse effects at 19 mg/kg/day (highest
dose tested, HDT), whereas some pups
had to be euthanized due to distended
abdomen at the same dose. However,
the concern is low because there was a
clear NOAEL for the offspring effect (6
mg/kg/day) and the POD selected for
chronic dietary exposure assessment (1
mg/kg/day) is protective of the offspring
effects seen in the reproductive toxicity
study.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
fluxametamide is complete.

ii. There is no indication that
fluxametamide is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is evidence of an increase in
quantitative susceptibility in the 2-
generation reproductive toxicity study
in rats. In this study, parental animals
showed no adverse effects at 19 mg/kg/
day highest dose tested, (HDT), whereas
some pups had to be euthanized due to
distended abdomen at the same dose.
However, the concern is low because
there was a clear NOAEL for the
offspring effect (6 mg/kg/day) and the
POD selected for chronic dietary
exposure assessment (1 mg/kg/day) is
protective of the offspring effects seen in
the reproductive toxicity study. The
selected points of departure for risk
assessment are protective of the
quantitative increase in susceptibility
seen in the rat reproductive toxicity
study, for which a clear NOAEL and
LOAEL are established.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. These
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assessments will not underestimate the
exposure and risks posed by
fluxametamide.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, fluxametamide is
not expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to fluxametamide
from food only will utilize less than 1%
of the cPAD for all population
subgroups. There are no residential uses
for fluxametamide.

3. Short-and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account short- and
intermediate-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level). Because fluxametamide
is not registered in the United States,
the only exposures will be dietary, from
residues in or on imported tea;
therefore, no short-term or intermediate-
term residential exposure is expected.
Because there is no short- or
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess short-term risk), no further
assessment of short- or intermediate-
term risk is necessary, and EPA relies on
the chronic dietary risk assessment for
evaluating short- and intermediate-term
risk for fluxametamide.

4. Aggregate cancer risk for U.S.
population. As stated in Unit IILA., EPA
has concluded that the chronic
reference dose (RfD) will adequately
account for all repeated exposure/
chronic toxicity, including
carcinogenicity, which could result
from exposure to fluxametamide. Based

on the lack of chronic risk at regulated
levels of exposure, EPA concludes that
exposure to fluxametamide will not
pose an aggregate cancer risk.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
fluxametamide residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(high-performance liquid
chromatography method with tandem
mass spectrometry detection (LC/MS/
MS), Method NCI-2012-101/NCI-2013-
017) is available to enforce the tolerance
expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established an
MRL for fluxametamide.

C. Revisions to Petitioned-For
Tolerances

The petition requested a tolerance for
residues of fluxametamide in or on tea.
Since dried tea is the commodity that
enters commerce, EPA is establishing
the tolerance for the processed
commodity tea, dried rather than tea,
plucked leaves. EPA is also establishing
a tolerance for tea, instant, which is
another processed commodity of tea,
plucked leaves, and EPA has

determined that the same tolerance of 5
ppm is appropriate for instant tea.

V. Conclusion

Therefore, tolerances are established
for residues of fluxametamide,
including its metabolites and
degradates, in or on tea, dried at 5 ppm
and tea, instant at 5 ppm.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled ‘“‘Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or Tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or Tribal Governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of
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power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism” (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled ‘“‘Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000) do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: January 19, 2021.

Edward Messina,

Acting Director, Office of Pesticide Programs.
Therefore, for the reasons stated in the

preamble, EPA is amending 40 CFR
chapter I as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Add § 180.715 to subpart C to read
as follows:

§180.715 Fluxametamide; tolerances for
residues.

(a) General. Tolerances are
established for residues of the
insecticide fluxametamide, including its
metabolites and degradates, in or on the
commodities to Table 1 of this section.
Compliance with the tolerance levels

specified in Table 1 is to be determined
by measuring only residues of
fluxametamide, 4-[5-(3,5-
dichlorophenyl)-4,5-dihydro-5-
(trifluoromethyl)-3-isoxazolyl]-N-
[(methoxyamino)methylene]-2-
methylbenzamide in or on the
commodities:

TABLE 1 TO PARAGRAPH (a)

Commodity P?nritlﬁ ber
Tea, dried ......coovevcnveeeneeen, 5
Tea, instant ........ccccovvveeeeenne 5

(b)—(d) [Reserved]
[FR Doc. 2021-03179 Filed 2—16-21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2020-0064; FRL-10018-70]
Emamectin Benzoate; Pesticide
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of emamectin
benzoate in or on tea commodities.
Syngenta Crop Protection, LLC
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective
February 17, 2021. Objections and
requests for hearings must be received
on or before April 19, 2021, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2020-0064, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305—-5805.

Due to the public health concerns
related to COVID-19, the EPA Docket

Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit https://
www.epa.gov/dockets. Please review the
visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Marietta Echeverria, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—0001; main
telephone number: (703) 305-7090;
email address: RDFRNotices@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

¢ Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Publishing Office’s e-
CFR site at http://www.ecfr.gov/cgi-bin/
text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2020-0064 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
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received by the Hearing Clerk on or
before April 19, 2021. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2020-0064, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of April 15,
2020 (85 FR 20910) (FRL-10006-54),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 9F8810) by
Syngenta Crop Protection, LLC, 410
Swing Road, Greensboro, NC 27409. The
petition requested that 40 CFR 180.505
be amended by establishing a tolerance
for residues of the insecticide
emamectin benzoate (a mixture of a
minimum of 90% 4’-epi-methylamino-
4’-deoxyavermectin Bla and a
maximum of 10% 4’-epi-methlyamino-
4’deoxyavermectin B1b benzoate), and
its metabolites 8,9 isomer of the Bla and
B1b in or on tea leaves at 0.2 parts per
million (ppm). That document
referenced a summary of the petition
prepared by Syngenta Crop Protection,
LLG, the registrant, which is available in
the docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA is
establishing tolerances that vary from
what is requested. The reason for these
changes is explained in Unit IV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for emamectin
benzoate including exposure resulting
from the tolerances established by this
action. EPA’s assessment of exposures
and risks associated with emamectin
benzoate follows.

In an effort to streamline Federal
Register publications, EPA is not
reprinting here summaries of its
analysis that have previously appeared
in the Federal Register in previous
tolerance rulemakings for the same
pesticide. To that end, this rulemaking
refers the reader to several sections from
the August 27, 2019 tolerance
rulemaking for residues of emamectin
benzoate that remain unchanged for an
understanding of the Agency’s rationale
in support of this rulemaking. See (84
FR 44718) (FRL-9997-10). Those
sections are: Units III.A (Toxicological
Profile); IIL.B. (Toxicological Points of
Departure/Levels of Concern); III.C.
(Exposure Assessment), except as
explained in the next paragraphs; IIL.D.
(Safety Factor for Infants and Children);
and IV.A (Analytical Enforcement
Method).

Exposure assessment updates. EPA’s
exposure assessments have been
updated to include the additional
exposure from residues of emamectin
benzoate in or on tea commodities. The
assessments continue to be refined as
described in the August 27, 2019
tolerance rule preamble. The residues of
emamectin benzoate on tea commodities
is not being approved for domestic use,
so no changes were made to EPA’s
drinking water assessment or residential
exposure assessment.

Assessment of aggregate risks. EPA
determines whether acute and chronic
dietary pesticide exposures are safe by
comparing aggregate exposure estimates
to the acute PAD (aPAD) and chronic
PAD (cPAD). Short-, intermediate-, and
chronic-term risks are evaluated by
comparing the estimated aggregate food,
water, and residential exposure to the
appropriate PODs to ensure that an
adequate MOE exists. For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure.

Acute dietary risks are below the
Agency’s level of concern: 26% of the
acute population adjusted dose (aPAD)
for children 1 to 2 years old, the
population group of concern. Chronic
dietary risks are below the Agency’s
level of concern: 3.4% of the chronic
population adjusted dose (cPAD) for
children 1 to 2 years old, the group with
the highest exposure. As there are no
residential exposures expected,
aggregate risks are equivalent to the
dietary risks, which are below the
Agency’s levels of concern. Based on the
most recent screening-level cumulative
exposure assessment, EPA has
concluded the cumulative aggregate
dietary and residential exposures for
emamectin benzoate result in aggregate
margins of exposures above the level of
concern of 100 for all scenarios assessed
and are not of concern.

Determination of safety. Therefore,
based on the risk assessments and
information described above, EPA
concludes there is a reasonable certainty
that no harm will result to the general
population or to infants and children
from aggregate exposure to emamectin
benzoate residues. More detailed
information on the subject action to
establish a tolerance in or on tea
commodities can be found in the
document entitled, “Emamectin
(Emamectin Benzoate). Human Health
Risk Assessment in Support of
Establishing Tolerances without a U.S.
Registration for Residues of Emamectin
in/on Tea Commodities” by going to
http://www.regulations.gov. The
referenced document is available in the
docket established by this action, which
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is described under ADDRESSES. Locate
and click on the hyperlink for docket ID
number EPA-HQ-OPP-2020-0064.

IV. Other Considerations
A. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for emamectin benzoate.

B. Revisions to Petitioned-For
Tolerances

The tolerance on tea commodities is
being set at 0.5 ppm instead of the
proposed level at 0.2 ppm in order to
harmonize with the Japanese MRL. For
the proposed tolerance on tea, the
commodity definition was revised to
include the standard commodities of
“tea, dried” and “‘tea, instant.”

V. Conclusion

Therefore, tolerances are established
for residues of emamectin benzoate (a
mixture of a minimum of 90% 4’-epi-
methylamino-4’-deoxyavermectin Bla
and a maximum of 10% 4’-epi-
methlyamino-4’deoxyavermectin B1b
benzoate) and its metabolites in or on
tea, dried and tea, instant at 0.5 ppm.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect

Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled “Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or Tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or Tribal Governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism” (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000) do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: January 26, 2021.
Marietta Echeverria,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, for the reasons stated in the
preamble, EPA is amending 40 CFR
chapter I as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2.In § 180.505, amend paragraph
(a)(1) by designating the table and
adding in alphabetical order in newly
designated table 1 to paragraph (a)(1)

the entries “Tea, dried”’; and ‘““Tea,
instant” to read as follows:

§180.505 Emamectin; tolerances for
residues.

(a)* * ok
(l)* L

TABLE 1 TO PARAGRAPH (a)(1)

; Parts per

Commodity million
Tea, dried ! ... 0.5
Tea, instant® .....cccceeviiiiiiieeee, 0.5

1Emamectin benzoate has not been reg-
istered for use in the United States as of Feb-
ruary 17, 2021.

* * * * *
[FR Doc. 2021-03174 Filed 2—16—21; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2019-0580; FRL-10018-53]

Orthosulfamuron; Pesticide
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of
orthosulfamuron (1-(4,6-
dimethoxypyrimidin-2-yl)-3-{[2-
(dimethylcarbamoyl)phenyl]
csulfamoyl}urea) in or on Almond,
hulls; Fruit, small, vine climbing, except
fuzzy kiwifruit, subgroup 13-07F; Nut,
tree, group 14—12. Nichino America,
Inc. requested tolerances for these
commodities under the Federal Food,
Drug, and Cosmetic Act (FFDCA).

DATES: This regulation is effective
February 17, 2021. Objections and
requests for hearings must be received
on or before April 19, 2021, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2019-0580, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305—5805.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Marietta Echeverria, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—0001; main
telephone number: (703) 305-7090;
email address: RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

o Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Publishing Office’s e-
CFR site at http://www.ecfr.gov/cgi-bin/
text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2019-0580 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before April
19, 2021. Addresses for mail and hand
delivery of objections and hearing
requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2019-0580, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of March 3,
2020 (85 FR 12454) (FRL-10005-58),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 9F8776) by
Nichino America, Inc., 4550 Linden Hill
Road, Suite 501, Wilmington, DE 19808.
The petition requested that 40 CFR
180.625 be amended by establishing
tolerances for residues of the herbicide
orthosulfamuron in or on almond hulls
at 0.03 parts per million (ppm), small
fruit vine climbing subgroup, except
fuzzy kiwifruit (crop subgroup 13-07F)
at 0.01 ppm, and tree nuts (crop group
14-12) at 0.01 ppm. That document
referenced a summary of the petition
prepared by Nichino America, Inc., the
registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing. Based
upon review of the data supporting the
petition, EPA has corrected the
commodity definitions to reflect current
Agency terminology.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)() of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines “‘safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
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occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “‘ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue. . . .”
Consistent with FFDCA section
408(b)(2)(D), and the factors specified
therein, EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of and to make a determination
on aggregate exposure for
orthosulfamuron including exposure
resulting from the tolerances established
by this action. EPA’s assessment of
exposures and risks associated with
orthosulfamuron follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Orthosulfamuron is included in a
group of herbicides referred to as
sulfonylureas that control weeds
through inhibition of the enzyme
acetolactate synthase (ALS). The
toxicological database for
orthosulfamuron is complete and no
additional data are required.
Orthosulfamuron showed low acute
toxicity by all routes and no dermal
irritation or sensitization (Category IV)
and was a mild eye irritant (Category
III). The major target organs of
orthosulfamuron are the liver, kidneys
and thyroid gland, with effects generally
observed at high doses following
chronic oral exposure. No evidence of
pre- and/or post-natal quantitative or
qualitative susceptibility was observed,
and the database overall did not show
evidence of neurotoxicity.

Thyroid follicular cell tumors were
observed at high doses in only one sex
and one species, and there was no
evidence of genotoxicity. Therefore, in
accordance with the EPA Final
Guidelines for Carcinogen Risk
Assessment (March 2005),
orthosulfamuron is classified as
“Suggestive Evidence of
Carcinogenicity.”

Specific information on the studies
received and the nature of the adverse
effects caused by orthosulfamuron as

well as the no-observed-adverse-effect-
level (NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Orthosulfamuron. Human Health Risk
Assessment for Proposed New Uses on
Small Fruit Vine Climbing Subgroup,
Except Fuzzy Kiwifruit (13-07F), Tree
Nuts (14-12), Non-Bearing Citrus Fruit
(10-10), and Non-Bearing Stone Fruit
(12-12)” (hereinafter “Orthosulfamuron
Human Health Risk Assessment’’) on
page numbers 25-35 in docket ID
number EPA-HQ-OPP-2019-0580.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/assessing-
human-health-risk-pesticides.

A summary of the toxicological
endpoints for orthosulfamuron used for
human risk assessment can be found on
page 13 in the Orthosulfamuron Human
Health Risk Assessment.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to orthosulfamuron, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing orthosulfamuron tolerances in
40 CFR 180.625. EPA assessed dietary

exposures from orthosulfamuron in food
as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for
orthosulfamuron; therefore, a
quantitative acute dietary exposure
assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure
assessment, EPA used 2003-2008 food
consumption data from the U.S.
Department of Agriculture’s (USDA’s)
National Health and Nutrition
Examination Survey, What We Eat in
America NHANES/WWEIA). As to
residue levels in food, EPA assumed
tolerance-level residues and 100 percent
crop treated (PCT).

iii. Cancer. EPA determines whether
quantitative cancer exposure and risk
assessments are appropriate for a food-
use pesticide based on the weight of the
evidence from cancer studies and other
relevant data. Cancer risk is quantified
using a linear or nonlinear approach.
Based on the available data for
orthosulfamuron, which is summarized
in Unit ITII.A., EPA has concluded that
a nonlinear approach is appropriate for
assessing cancer risk to
orthosulfamuron. The chronic dietary
reference dose (cRfD) is significantly
lower than the dose that caused thyroid
tumors in male rats, and therefore is
protective of potential carcinogenicity.
Cancer risk was assessed using the same
exposure estimates as discussed in Unit
II1.C.1.ii., chronic exposure.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue or PCT
information in the dietary assessment
for orthosulfamuron. Tolerance-level
residues and 100 PCT were assumed for
all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for orthosulfamuron in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
orthosulfamuron. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www2.epa.gov/
pesticide-science-and-assessing-
pesticide-risks/about-water-exposure-
models-used-pesticide.

Screening groundwater-sourced
drinking water exposure estimates were
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generated with the Pesticide Root Zone
Model for GroundWater (PRZM-GW,
version 1.07) for use in sulfonylurea
dietary risk assessments. Rather than
using chemical-specific estimated
drinking water concentrations (EDWCs)
following the usual assessment
procedures, these coarse-screen
estimates should exceed upper-bound,
chemical-specific EDWCs for any
sulfonylurea (SU). This was achieved by
using model inputs that represent the
use pattern of highest exposure from
any SU, the highest soil mobility of any
SU residue of concern, and the highest
persistence to any route of degradation
over time. The resulting coarse-screen
EDWC from PRZM-GW was used as the
conservative estimate of exposure. The
chronic dietary assessment for
orthosulfamuron used the coarse-screen
maximum daily concentration of 0.751
ppm. '

3. Non-dietary exposure. The term
“residential exposure” is used in this
document to refer to non-occupational,
non-dietary exposure (e.g., for lawn and
garden pest control, indoor pest control,
termiticides, and flea and tick control
on pets). Orthosulfamuron is not
registered for any specific use patterns
that would result in residential
exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

The Agency has assessed
orthosulfamuron, and its chemical class,
sulfonylureas, and determined that the
SUs do not share a common mechanism
of toxicity (EPA-HQ-OPP-2011-04538—
0024). The SUs share a core chemical
structure with varying degrees of
structural similarity based on individual
substituents on either side of the
molecule. In addition, the SUs share a
pesticidal mode of action (MOA)
(inhibition of acetolactate synthase
(ALS)), although the function of ALS in
humans is unknown and the relevance
of this MOA in humans in unclear.
Based on toxicity studies, the SUs do
not share a common toxicological
profile; instead the target organs vary
among the class and are often non-
specific, such as changes in body weight
or general effects on the liver. Further
dividing the SUs into subclasses based
on the urea substituent did not result in
a clear association of a target organ with
any particular substructure.

Based on the weight of the evidence,
which includes the lack of a common
toxicological profile, the uncertainty in
the human relevance of ALS inhibition,
and the lack of mammalian MOA data,
a testable hypothesis for a common
mechanism of action cannot be
identified. Therefore, the Agency
concludes that no common mechanism
of toxicity exists among these pesticides
and a cumulative risk assessment
approach is not appropriate for this
class of pesticides.

D. Safety Factor for Infants and
Children

Section 408(b)(2)(C) of the FFDCA
provides that EPA shall apply an
additional tenfold (10X) margin of safety
for infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

EPA has determined that reliable data
show the safety of infants and children
would be adequately protected if the
FQPA SF were reduced to 1x. The
rationale for that decision remains the
same as in the February 28, 2007 final
rule establishing tolerances for a use on
rice. See 72 FR 8928 (FRL—8113—4) for
the full rationale in Unit III.D.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, orthosulfamuron is
not expected to pose an acute risk.

2. Chronic risk: Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded

that chronic exposure to
orthosulfamuron from food and water
will utilize 81% of the cPAD for all
infants less than 1 year old, the
population group receiving the greatest
exposure. There are no residential uses
for orthosulfamuron.

3. Short-term and intermediate-term
risk. Short-term and intermediate-term
aggregate exposure takes into account
short-term or intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Short-term and intermediate-term
adverse effects were identified in the
toxicity database (e.g., kidney and liver
effects); however, orthosulfamuron is
not registered for any use patterns that
would result in short-term or
intermediate-term residential exposure.
Short-term risk is assessed based on
short-term residential exposure plus
chronic dietary exposure. Intermediate-
term risk is assessed based on
intermediate-term residential exposure
plus chronic dietary exposure. Because
there is no short-term or intermediate-
term residential exposure and chronic
dietary exposure has already been
assessed under the appropriately
protective cPAD (which is at least as
protective as the POD used to assess
short-term or intermediate-term risk), no
further assessment of short-term or
intermediate-term risk is necessary, and
EPA relies on the chronic dietary risk
assessment for evaluating short-term
and intermediate-term risk for
orthosulfamuron.

4. Aggregate cancer risk for U.S.
population. As stated in Unit III.C.1.iii,
EPA has concluded that the chronic
reference dose (RfD) will adequately
account for all repeated exposure/
chronic toxicity, including
carcinogenicity, which could result
from exposure to orthosulfamuron. As
there is no chronic risk of concern, EPA
concludes that exposure to
orthosulfamuron will not pose an
aggregate cancer risk.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
orthosulfamuron residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
utilizing high-performance liquid
chromatography with tandem mass
spectrometric detection (LC/MS/MS) is
available to enforce the tolerance
expression.
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The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305—-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
Codex is a joint United Nations Food
and Agriculture Organization/World
Health Organization food standards
program, and it is recognized as an
international food safety standards-
setting organization in trade agreements
to which the United States is a party.
Although EPA may establish a tolerance
that is different from a Codex MRL,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established an
MRL for orthosulfamuron in any
commodity.

V. Conclusion

Therefore, tolerances are established
for residues of orthosulfamuron in or on
Almond, hulls at 0.03 ppm; Fruit, small,
vine climbing, except fuzzy kiwifruit,
subgroup 13-07F at 0.01 ppm; and Nut,
tree, group 14-12 at 0.01 ppm.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under the FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled ‘“Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action

does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of the
FFDCA section 408(n)(4). As such, the
Agency has determined that this action
will not have a substantial direct effect
on States or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: January 4, 2021.
Marietta Echeverria,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.625,

m a. Revise paragraph (a) introductory
text;

m b. Designate the table in paragraph (a)
and add alphabetically the commodities
“Almond, hulls”’; “Fruit, small, vine
climbing, except fuzzy kiwifruit,
subgroup 13-07F”’; and ““Nut, tree,
group 14-12".

The revision and additions read as
follows:

§180.625 Orthosulfamuron; tolerances for
residues.

(a) General. Tolerances are
established for residues of the herbicide
orthosulfamuron, including its
metabolites and degradates, in or on the
commodities in the table, below.
Compliance with the tolerance levels
specified in the following table is to be
determined by measuring only
orthosulfamuron, 1-(4,6-
dimethoxypyrimidin-2-yl)-3-{[2-
(dimethylcarbamoyl)phenyl]
sulfamoyl}urea, in or on the following
commodities:

TABLE TO PARAGRAPH (a)

Commaodity P%ritlﬁo%er
Almond, hulls ........ccccoviveeeriine 0.03
Fruit, small, vine climbing, ex-
cept fuzzy kiwifruit, subgroup
18—07F oo 0.01
Nut, tree, group 14-12 .............. 0.01

* * * * *
[FR Doc. 2021-03181 Filed 2—16—21; 8:45 am|
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 228

[EPA-R09-OW-2020-0188; FRL-10016-87-
Region 9]

Ocean Dumping: Modification of an
Ocean Dredged Material Disposal Site
Offshore of Humboldt Bay, California

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is permanently modifying
the boundaries of the existing EPA-
designated Humboldt Open Ocean
Disposal Site (referred to hereafter as
HOODS) offshore of Humboldt Bay,
California, pursuant to Section 102 of
the Marine Protection, Research and
Sanctuaries Act, as amended (MPRSA).
The primary purpose for the site
modification is to enlarge the site to
serve the long-term need for disposal of
permitted, suitable material dredged
from Humboldt Harbor and vicinity, in
order to provide for continued safe

navigation in the vicinity of Humboldt
Bay. The modified site will be subject to
monitoring and management to ensure
continued protection of the marine
environment.

DATES: Effective March 19, 2021.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-OW-2020-0188. All
documents in the docket are listed on
the https://www.regulations.gov
website, or please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information. If
you need assistance in a language other
than English or if you are a person with
disabilities who needs a reasonable
accommodation at no cost to you, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Brian Ross, U.S. Environmental
Protection Agency Region 9, Water
Division, Dredging & Sediment
Management Team, 75 Hawthorne
Street, San Francisco, California 94105;
phone number (415) 972-3475; email:
ross.brian@epa.gov.

SUPPLEMENTARY INFORMATION: The
supporting document for this site
modification action is the Final
Evaluation and Environmental
Assessment for Expansion of the
Existing Humboldt Open Ocean
Disposal Site (HOODS) Offshore of
Eureka, California (Final EA). This
document and its appendices are
available via the EPA website https://
www.epa.gov/ocean-dumping/
humboldt-open-ocean-disposal-site-
hoods-documents.

I. Potentially Affected Persons

Persons potentially affected by this
action include those who seek or might
seek permits or approval to dispose of
dredged material into ocean waters
pursuant to the MPRSA, 33 U.S.C. 1401
to 1445. The EPA’s action would be
relevant to persons, including
organizations and government bodies
seeking to dispose of dredged material
in ocean waters offshore of Humboldt
Bay, California. Currently, the U.S.
Army Corps of Engineers (USACE)
would be most affected by this action.
Potentially affected categories and
persons include:

Category

Examples of potentially regulated persons

Federal Government

Industry and general public ............ccceeiiieeninenn.

State, local and tribal governments

USACE Civil Works projects, and other Federal agencies.

Port authorities, marinas and harbors, shipyards and marine repair facilities, berth owners.

Governments owning and/or responsible for ports, harbors, and/or berths, government agen-
cies requiring disposal of dredged material associated with public works projects.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding persons likely to
be affected by this action. For any
questions regarding the applicability of
this action to a particular entity, please
refer to the contact person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section.

II. Background

a. History of Ocean Disposal Offshore
Humboldt Bay, California

HOODS is the only designated ocean
dredged material disposal site (ODMDS)
off the coast of Humboldt Bay,
California. The original HOODS was
located three to four nautical miles
(nmi) offshore Humboldt Bay, and was
one square nautical mile (nmi2) in size.
HOODS originally received final
designation by the EPA in 1995. Since
that time an average of one million
cubic yards (cy) of dredged material has
been disposed at HOODS each year. The
great majority of this material has been
sand dredged by USACE from the
Humboldt Harbor entrance channel. The
dredged sand that has been disposed at

HOODS has mounded to the point
where the site is now effectively
reaching full capacity. The USACE San
Francisco District and EPA Region 9
have identified a need to increase the
capacity of HOODS so that ongoing
dredging can continue to provide for
safe navigation in and around Humboldt
Bay. The need for increasing ocean
disposal capacity at HOODS is based on
historical dredging volumes, estimates
of future dredging needs, and currently
limited availability of alternatives to
ocean disposal in the area.

The EPA is modifying the existing
HOODS boundaries rather than
designating a new ocean disposal site
off the coast of Humboldt Bay.
Monitoring studies at HOODS have
confirmed that there have been no
significant adverse environmental
consequences of disposal in this area,
and that there are no unique or limited
habitats, features, or uses of the ocean
that would be affected by expanding the
site. Note that modifying the existing
HOODS boundary does not by itself
mean that dredged material from any
specific project will necessarily be
approved to be disposed at the site.

Before any person can ocean dump
dredged material at HOODS, the EPA
and the USACE must evaluate the
project according to the ocean dumping
regulatory criteria (40 CFR 227) and the
USACE must authorize the disposal
under section 103 of the MPRSA. 33
U.S.C. 1413(b). The USACE relies on the
EPA’s ocean dumping criteria when
evaluating permit requests for (and
implementing federal projects
involving) the transportation of dredged
material for the purpose of dumping it
into ocean waters. MPRSA permits and
federal approvals for projects involving
ocean dumping of dredged material are
subject to the EPA’s review and
concurrence in accordance with 33
U.S.C. 1413(c). The EPA may concur
with or without conditions or decline to
concur (i.e., non-concur) on the permit
or federal project authorization. If the
EPA concurs with conditions, the final
permit or authorization must include
those conditions. If the EPA declines to
concur, the USACE cannot issue the
permit for ocean dumping of dredged
material or authorize the transportation
to and disposal of dredged material in
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the ocean associated with the federal
project.

The draft Environmental Assessment
(EA) supporting this action, along with
other publicly available docket
materials, was made available for public
review at www.regulations.gov, and also
on the EPA Region 9 web page: https://
www.epa.gov/ocean-dumping/
humboldt-open-ocean-disposal-site-
hoods-documents. EPA received
comments from a total of four entities.
Comments received, and EPA’s
responses, are summarized below.

b. Location and Configuration of the
Modified HOODS

This action is the modification (by
expansion) of the original HOODS. The
modified boundaries expand the
original HOODS from one nmi2 to four
nmi? in size. The modified HOODS is in
approximately —150 to —210 feet of
water (—45 to — 64 meters). The
location of the modified site is defined
by the coordinates listed below. These
new boundaries supersede and replace
the original boundaries of HOODS. The
coordinates for the expanded site are in
North American Datum 83 (NAD 83):

Modified HOODS Coordinates (NAD 83)
(A) 40°50.300’ N, 124°018.017" W
(B) 40°49.267’ N, 124°15.767" W
(C) 40°47.550’ N, 124°17.083’ W
(D) 40°48.567" N, 124°19.300" W

The modification of the HOODS
boundary will allow the EPA to
adaptively manage the site to maximize
its capacity, manage mounding and loss
of fine sediments outside of the site, and
minimize the potential for any long-
term adverse effects to the marine
environment.

¢. Management and Monitoring of the
Site

The modified HOODS is expected to
continue to receive suitable dredged
material from the Federal navigation
project at Humboldt Harbor, California,
and suitable dredged material from
other local and regional dredging
applicants who obtain an MPRSA
permit for the disposal of dredged
material at the site. Under the Ocean
Dumping regulations (40 CFR 228.3(b)),
EPA is responsible for the management
of all ocean disposal sites designated
under the MPRSA. Management of the
ocean disposal sites consists of
regulating the times, quantity and
characteristics of the material dumped
at the site; establishing disposal
controls, conditions and requirements to
avoid and minimize potential impacts to
the marine environment; and
monitoring the site and surrounding
environment to verify that

unanticipated or significant adverse
effects are not occurring from past or
continued use of the ocean disposal site
and that terms of the MPRSA permit are
met. All persons using HOODS will be
required to follow any project-specific
permit conditions, as well as provisions
of the updated Site Management and
Monitoring Plan (SMMP) for the
modified site as identified or
incorporated into a permit or Federal
project approval. The updated SMMP is
available as an appendix to the Final
EA, and separately at https://
www.epa.gov/ocean-dumping/
humboldt-open-ocean-disposal-site-
hoods-documents. It includes
management and monitoring
considerations to ensure that disposal
activities will not unreasonably degrade
or endanger the marine environment,
human health, welfare, or economic
potentialities. The updated SMMP for
the modified HOODS also includes
management conditions to ensure
adverse mounding does not occur at the
site, and that the minimum area of the
modified site is affected by disposal in
any year.

d. MPRSA Criteria

In evaluating the modified HOODS,
the EPA assessed the site according to
the criteria of the MPRSA, with
emphasis on the general and specific
regulatory criteria of 40 CFR part 228, to
determine whether the site modification
action satisfies those criteria. The Final
EA provides a detailed evaluation of the
criteria and other related factors for the
modification of HOODS.

General Criteria (40 CFR 228.5)

(a) Sites must be selected to minimize
interference with other activities in the
marine environment, particularly
avoiding areas of existing fisheries or
shellfisheries, and regions of heavy
commercial or recreational navigation.
(40 CFR 228.5(a)).

The original 1995 site designation
identified the HOODS location as
having the least potential for adverse
impacts to important fish and shellfish
resources (particularly including smelt,
flatfish, and decapods which are all
most abundant in waters shallower than
50 m in the area, closer to shore). In
addition, as part of development of the
Final EA supporting this action, the
EPA completed informal consultation
with the National Marine Fisheries
Service (NMFS) and the U.S. Fish and
Wildlife Service (USFWS), and
confirmed that ongoing use of the
modified HOODS would continue to
avoid adverse effects on existing
fisheries, shellfisheries, or habitats of
concern. In addition, expansion of

HOODS will ensure that mounding of
disposed sand does not occur to the
extent that the wave climate near the
Humboldt entrance channel is altered
and adversely affects navigation
conditions. This action therefore
satisfies this MPRSA criterion.

(b) Sites must be situated such that
temporary perturbations to water quality
or other environmental conditions
during initial mixing caused by disposal
operations would be reduced to normal
ambient levels or undetectable
contaminant concentrations or effects
before reaching any beach, shoreline,
marine sanctuary, or known
geographically limited fishery or
shellfishery. (40 CFR 228.5(b)).

The HOODS modification area will be
used for disposal of suitable dredged
material as determined by Section 102
of the MPRSA, 33 U.S.C. 1412, and the
Ocean Dumping Criteria published at 40
CFR 220-228. Based on the USACE and
EPA dredged material testing and
evaluation procedures, disposal of
dredged maintenance material and
proposed new work material is not
expected to have any significant impact
on water quality. The existing and
modified HOODS boundaries are
located sufficiently far from shore and
fisheries resources to allow temporary
water quality disturbances caused by
disposal of dredged material to be
reduced to ambient conditions before
reaching any environmentally sensitive
areas.

(c) The sizes of disposal sites will be
limited in order to localize for
identification and control any
immediate adverse impacts, and to
permit the implementation of effective
monitoring and surveillance to prevent
adverse long-range impacts. Size,
configuration, and location are to be
determined as part of the disposal site
evaluation. (40 CFR 228.5(d)).

The location, size, and configuration
of the modified HOODS boundaries
provide long-term capacity, while also
permitting effective site management,
site monitoring, and limiting
environmental impacts to the
surrounding area to the greatest extent
practicable.

The Final EA supporting this action
considered two alternatives for
modifying HOODS: Expansion by 0.5
nmi to the north and west; and
expansion by 1.0 nmi to the north and
west (the selected action). Under the
selected action, the effective total
capacity of the site increases from the
original 25 million cy to over 100
million cy (i.e., allowing for 75 million
cy of additional disposal to occur),
before mounding to —130 feet could
again occur across the entire site. If
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today’s disposal practices were to
continue unchanged (i.e., if an average
of 1 million cy of entrance channel sand
per year were to continue being
disposed of at HOODS indefinitely), the
site would reach capacity again in about
75 years. In contrast, the smaller
expansion alternative would provide
effective capacity for about 30 years of
disposal. This smaller footprint would
also limit on-site management options
compared to the selected action.

When determining the size of the
modified site, the ability to implement
effective monitoring and surveillance
programs was considered to ensure that
the environment of the site could be
protected, and that navigational safety
would not be compromised by the
mounding of dredged material. The EPA
and USACE have demonstrated that the
modified HOODS area is feasible to
manage and monitor, as shown by
successful surveys in 2008 and 2014.
The updated SMMP (Appendix D of the
Final EA) describes the future
monitoring and management activities
that the EPA and USACE will
implement to confirm that disposal at
the site is not significantly affecting
adjacent areas.

(d) EPA will, wherever feasible,
designate ocean dumping sites beyond
the edge of the continental shelf and
other such sites where historical
disposal has occurred. (40 CFR
228.5(e)).

The continental shelf break is
approximately 10 nmi offshore at
Eureka, California. The Zone of Siting
Feasibility (ZSF) analysis prepared by
USACE in support of the original (1995)
HOODS designation determined that an
economically practicable ocean disposal
site serving Humboldt Harbor could not
be located off the continental shelf, but
rather would have to be within
approximately 4 nmi from the ends of
the entrance channel jetties. The
original HOODS boundary is 2.5 to 3.7
nmi from these jetties. The modified
HOODS boundary will extend from 3
nmi to 5 nmi from the jetties, largely
encompassing and superseding the
original boundary. While portions of the
modified site are slightly beyond the
original ZSF threshold of 4 nmi, the
expansion area remains as close to the
entrance channel as practicable while
allowing capacity for future disposal
needs without creating potentially
unsafe mounding. Also, the modified
HOODS will occur immediately
adjacent to where disposal of virtually
identical dredged material has occurred
for the past 25 years. This allows the
least area to be disturbed overall from
ongoing and future disposal activity.

Specific Criteria (40 CFR 228.6)

(1) Geographical Position, Depth of
Water, Bottom Topography and
Distance from Coast. (40 CFR
228.6(a)(1)).

The modified HOODS is on the
continental shelf three to five nmi
offshore of Eureka, California, in water
depths of approximately 150 to 210 feet
(45 to 64 m). The seafloor in this area
is comprised of a gently sloping,
essentially featureless sedimentary plain
that grades evenly from fine sand in
shallower depths to silts in deeper
areas. The EA contains a map of the
modified HOODS boundaries.

(2) Location in Relation to Breeding,
Spawning, Nursery, Feeding, or Passage
Areas of Living Resources in Adult or
Juvenile Phases. (40 CFR 228.6(a)(2)).

The HOODS area provides feeding
and breeding areas for common resident
benthic organisms, fish, marine
mammal, turtle, and seabird species.
However, the modified HOODS
boundaries have been selected to avoid
the presence of any unique or limited
breeding, spawning, nursery, feeding, or
passage areas for adult or juvenile
phases of living resources and
modification of the site is not expected
to affect any geographically limited (i.e.,
unique) resources or habitats. Informal
Endangered Species Act (ESA)
consultation with USFWS, and both
ESA and Essential Fish Habitat (EFH)
consultations with NMFS, confirmed
that ongoing disposal operations in the
modified HOODS will not have
significant impacts to sensitive living
resources or their habitats.

(3) Location in Relation to Beaches
and Other Amenity Areas. (40 CFR
228.6(a)(3)).

The modified HOODS boundaries
begin at approximately three nmi
offshore and the square site extends two
nmi further offshore. The site is
therefore well removed from beaches or
amenity areas, and currents in the area
are not expected to transport material
disposed at HOODS toward shore. No
significant impacts to beaches or
amenity areas associated with use of the
existing HOODS have been detected.

(4) Types and Quantities of Wastes
Proposed to be Disposed of, and
Proposed Methods of Release, including
Methods of Packing the Waste, if any.
(40 CFR 228.6(a)(4)).

Only suitable dredged material that
meets the Ocean Dumping Criteria in 40
CFR 220-228 and receives a permit or
is otherwise authorized for dumping by
the USACE, and concurred with by
EPA, will be disposed in the modified
HOODS. Dredged materials dumped in
this area will be primarily sand with

some fines, and most will originate from
Humboldt Harbor. Average yearly
disposal of dredged material is expected
to continue to be approximately
1,000,000 cubic yards, primarily by
government owned or contracted
hopper dredges. None of the material is
packaged in any manner. If a Nearshore
Sand Placement Site (NSPS) is
established nearby in the future, the
volume of sand disposed at HOODS
could substantially decrease.

(5) Feasibility of Surveillance and
Monitoring. (40 CFR 228.6(a)(5)).

The EPA expects monitoring and
surveillance at the modified HOODS to
continue to be feasible and readily
performed from ocean or regional class
research vessels. The area of the
modified HOODS has been successfully
surveyed and sampled in 2008 and
2014. The EPA and USACE will
continue to periodically monitor the site
for physical, biological and chemical
attributes, as described in the draft
SMMP for the proposed modified site.

(6) Dispersal, Horizontal Transport
and Vertical Mixing Characteristics of
the Area, including Prevailing Current
Direction and Velocity, if any. (40 CFR
228.6(a)(6)).

Ocean current monitoring in the
vicinity of HOODS has confirmed both
up- and down-coast current directions
(depending on the season), with near-
surface current velocities on the order of
25 cm/sec (0.5 knot), and deeper-water
current velocities of 20 cm/sec (0.4
knot) at 45 meters deep and 15 cm/sec
(0.3 knot) at the bottom. These current
conditions have not adversely affected
the ability to successfully and precisely
dispose of dredged material permitted
or authorized for disposal at HOODS in
the past nor are they expected to affect
disposal in the future.

(7) Existence and Effects of Current
and Previous Discharges and Dumping
in the Area (including Cumulative
Effects). (40 CFR 228.6(a)(7)).

Previous disposal of dredged material
at the existing HOODS has resulted in
mounding of sand and burial of benthic
organisms within the site but no
discernable physical, chemical, or
biological effects outside the site. Water
quality effects from active disposal are
temporary, spatially limited, and return
to background levels prior to the next
disposal event. Short-term, long-term,
and cumulative effects of dredged
material disposal in the modified site
would be negligible, and similar to
those for the existing HOODS.

The only discharge in the vicinity of
HOODS is from DG Fairhaven Power
LLC’s Fairhaven Power Facility on the
Samoa Peninsula. Fairhaven Power is
permitted to discharge a maximum of
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0.35 million gallons per day of
powerplant-related process water,
cooling tower water, and other
wastewater under terms of their current
National Pollutant Discharge
Elimination System (NPDES) permit No.
CA0024571, issued by the State of
California’s North Coast Water Board.
The company discharges through an
existing outfall into ocean waters
adjacent to the Samoa Peninsula. The
NPDES permit prohibits discharging
wastewater in violation of effluent
standards or prohibitions established
under Section 307(a) of the Clean Water
Act, and it also prohibits discharging
sewage sludge. The outfall is located
approximately 3.5 nautical miles (6.5
kilometers) east of the HOODS.
Prevailing nearshore currents would
direct discharge plumes from this
outfall up or down the coast, depending
of the seasonal current regime, not
offshore towards the HOODS. The EPA
believes that there will be no adverse
cumulative or synergistic impacts from
the use of HOODS and discharges from
the outfall described.

(8) Interference with Shipping,
Fishing, Recreation, Mineral Extraction,
Desalination, Fish and Shellfish
Culture, Areas of Special Scientific
Importance and Other Legitimate Uses
of the Ocean. (40 CFR 228.6(a)(8)).

Minor, short-term interferences with
commercial and recreational boat traffic
may occur within Humboldt Harbor
during dredging operations. However,
interference as a result of the transport
and disposal of dredged material to
HOODS would be even less because
disposal vessels move slowly, remain in
established navigation channels, and
operations are announced via U.S. Coast
Guard Notice to Mariners. There may be
minor, temporary interferences with
recreational fishing in the area during
disposal operations, but HOODS is not
closed to fishing or other uses. HOODS
has not been identified as an area of
special scientific importance. There are
no aquaculture areas near the site. The
likelihood of direct interference with
these activities is therefore negligible.

(9) The Existing Water Quality and
Ecology of the Sites as Determined by
Available Data or Trend Assessment of
Baseline Surveys. (40 CFR 228.6(a)(9)).

Water quality at the existing HOODS
is typical of waters offshore of the
northern California coast. Monitoring
conducted in the vicinity of the
proposed modified HOODS and
experience with past disposals in the
existing HOODS have not identified any
adverse water quality impacts from
ocean disposal of dredged material.
Water column plumes associated with
disposal events rapidly return to

background, before subsequent disposal
events occur. The seafloor in this area

is comprised of a gently sloping,
essentially featureless sedimentary plain
that grades evenly from fine sand in
shallower depths to silts in deeper
areas. The existing HOODS supports
benthic and epibenthic fauna
characteristic of the region, but there are
no unique or limited habitats in the
vicinity. No adverse impacts to benthos
outside the disposal site have been
identified based on comprehensive
monitoring.

(10) Potentiality for the Development
or Recruitment of Nuisance Species in
the Disposal Site. (40 CFR 228.6(a)(10)).

Nuisance species, considered as any
undesirable organism not previously
existing at a location, have not been
observed at, or in the vicinity of, the
modified HOODS. Disposal of dredged
material, as well as monitoring, has
been ongoing for the past 25 years. The
dredged material to be disposed at the
modified site is expected to be from
similar locations to those dredged
previously and disposed of at the
existing site; therefore, it expected that
any benthic organisms transported to
the site would be relatively similar in
nature to those already present.

(11) Existence at or in Close Proximity
to the Site of any Significant Natural or
Cultural Feature of Historical
Importance. (40 CFR 228.6(a)(11)).

EPA extended government-to-
government consultation offers to 10
potentially affected tribes. The Tribal
Historic Preservation Offices of three of
those (the Wiyot Tribe, the Blue Lake
Rancheria, and the Bear River Band of
the Rohnerville Rancheria) requested
further discussion. Based on those
discussions, the tribes determined that
the offshore location of the HOODS
expansion would not affect their
onshore cultural resources of concern.

EPA also evaluated state records and
coordinated with the California State
Lands Commission concerning historic
shipwrecks near HOODS. The EA
documents that the nearest recorded
shipwreck sites are close to shore and
would not be affected by ongoing
disposal at HOODS. In addition, USACE
conducted a survey for potential
shipwrecks near the existing HOODS in
1991 (prior to designation of the existing
HOODS). The USACE survey identified
three magnetic anomalies that could
potentially be associated with
unrecorded shipwrecks. None of these
anomalies has been buried by the
existing HOODS disposal mound. The
EPA collected high-resolution
multibeam echo sounder data in 2014 at
the locations of each magnetic anomaly,
and confirmed that no debris,

structures, or other material extended
above the sediment surface at any of
these locations. Because these
anomalies do not extend above the
surface now, and apparently have not
since at least 1991, their exact character
remains unknown. Ongoing disposal
operations may effectively bury these
features further but will not otherwise
directly affect them.

III. Environmental Statutory Review

a. National Environmental Policy Act
(NEPA)

The EPA’s primary voluntary NEPA
document for modifying the original
HOODS is the Final EA, prepared by the
EPA in cooperation with the USACE.
The draft EA was issued for public
review simultaneously with the
proposed rule on May 29, 2020. The
Final EA, including all public
comments received and EPAs responses
to comments, is being published
simultaneously with this final rule and
is also available separately at https://
www.epa.gov/ocean-dumping/
humboldt-open-ocean-disposal-site-
hoods-documents. The Final EA and its
Appendices provide the threshold
environmental review for modification
of HOODS. It discusses in detail the
purpose and need for the proposed
action and examines alternatives. The
EPA determined that there would be no
significant adverse impacts of
implementing either of the action
alternatives evaluated for modifying
HOODS.

The following three ocean disposal
alternatives were considered in detail in
the Final EA.

No Action Alternative

The No Action Alternative is defined
as not modifying the size of the original
HOODS boundaries. This alternative
would not address the need for an
adequately sized ocean disposal site to
accommodate an annual average of
1,000,000 cy of ongoing and future
dredging. Because there is no other
currently available disposal site for this
material, rapid shoaling of the entrance
channel would quickly render
navigation unsafe, significantly affecting
the economy of the greater Eureka area.
Increased wave action in the Harbor
entrance would endanger commercial
ships as well as fishing and recreational
vessels. This situation would discourage
shippers from using Humboldt Bay for
commerce, because it requires
additional vessel trips to accommodate
“light-loaded” vessels, resulting in
increased transportation costs,
decreased vessel safety, and
maneuvering problems. This would
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have a long-term adverse impact on the
local economy. In addition, use of the
Humboldt Harbor as a port of refuge
could be affected. Finally, ship
groundings caused by improperly
maintained deep-draft channels could
result in adverse ecological
repercussions (i.e., oil and fuel spills).
Although the No Action Alternative
would not address the purpose and
need for action, it was evaluated as a
basis to compare the effects of the other
alternatives considered.

Alternative 1: Expansion of HOODS by
1 nmi (Preferred Alternative)

Alternative 1, the Selected Action, is
to slightly reorient and expand the
existing HOODS boundary by one nmi
to the north (upcoast) and one nmi to
the west (offshore). Alternative 1 is the
Selected Action because it would
provide environmentally acceptable
disposal capacity for many years, while
also affording the most operational
flexibility for managing the dredged
material in a manner that would further
minimize even physical impacts over
time. This configuration would result in
the total area of the site increasing from
one square nmi to four square nmi, and
would supersede the original HOODS
boundary. The effective total capacity of
the site would increase from the original
25 million cy to over 100 million cy
(i.e., allowing for 75 million cy of
additional disposal to occur), before
mounding to — 130 feet could again
occur across the entire site. If current
disposal practices were to continue
unchanged (i.e., if 1 million cy of
entrance channel sand per year were to
continue to be disposed of at HOODS
indefinitely), the modified site would
reach capacity in about 75 years.

Alternative 2: Expansion of HOODS by
/2 nmi

Alternative 2 is the expansion of the
existing HOODS boundary by V2 nmi to
the north (upcoast) and 2 nmi to the
west (offshore). This configuration
would result in the total area of the site
increasing from 1 square nmi to 2.25
square nmi and would supersede the
original HOODS boundary. The effective
total capacity of the site would increase
from the original 25 million cy to
approximately 56 million cy (i.e.,
allowing for approximately 31 million
cy of additional disposal to occur),
before mounding to — 130 feet could
again occur across the entire site. If
current disposal practices were to
continue unchanged (i.e., if 1 million cy
per year of entrance channel sand were
to continue to be disposed of at HOODS
indefinitely), the modified site would
reach capacity in about 31 years.

b. Magnuson-Stevens Act

The EPA submitted an EFH
assessment to the NMFS, pursuant to
Section 305(b), 16 U.S.C. 1855(b)(2), of
the Magnuson-Stevens Fishery
Conservation and Management Act, as
amended, 16 U.S.C. 1801 to 1891. The
EPA determined that this action will not
significantly affect managed species or
EFH. NMFS concurred with the EPA’s
determination, but included one
Conservation Recommendation to
further minimize potential impacts.
Specifically, NMFS recommended
continuing to manage future disposal at
HOODS by expanding the mound while
leaving other areas of the site
undisturbed as long as possible, rather
than purposely spreading disposal
events throughout the site each year.
The updated SMMP discusses how EPA
will implement this NMFS Conservation
Recommendation.

c. Coastal Zone Management Act

The EPA submitted a Consistency
Determination (CD) package to the
California Coastal Commission (CCC) on
July 20, 2020, following the close of the
public comment period on the draft EA
and the proposed rule. The CD package
specifically addresses how the proposed
action to expand HOODS is consistent
to the maximum extent practicable with
the California Coastal Act Chapter 3
policies. On October 9, 2020, the CCC
unanimously concurred with EPA’s CD
and did not propose any additional
measures beyond those already
contained in the updated SMMP.

d. Endangered Species Act

The ESA, as amended, 16 U.S.C. 1531
tthrough 1544, requires federal agencies
to consult with NMFS and the USFWS
to ensure that any action authorized,
funded, or carried out by the federal
agency is not likely to jeopardize the
continued existence of any endangered
species or threatened species or result in
the destruction or adverse modification
of any critical habitat. The EPA
completed informal ESA consultations
with USFWS and NMFS, and the
consultations are included as an
Appendix to the EA.

Based on those consultations, the EPA
determined that this action will have
“no effect” on marine mammals, sea
turtles and certain seabird species. The
EPA further determined that this action
“may affect but is not likely to adversely
affect” anadromous fish (including the
SONCC Coho ESU, the CC Chinook
Salmon ESU, the NC Steelhead DPS,
Eulachon, and sDPS Green Sturgeon),
marbled Murrelet, and short-tailed
albatross. The Services concurred with

these findings and no additional
mitigation measures were recommended
beyond the avoidance and minimization
aspects of the EPA mandatory disposal
site use conditions which would apply
to every project using HOODS (these
conditions are included with the
SMMP, and relevant provisions of the
SMMP would be identified or
incorporated into subsequently issued
permits and Federal projects).

e. National Historic Preservation Act

The National Historic Preservation
Act (NHPA), 16 U.S.C. 470 through
470a-2, requires federal agencies to
consider the effect of their actions on
districts, sites, buildings, structures, or
objects, included in, or eligible for
inclusion in the National Register of
Historic Places (NRHP). The depths of
the expanded HOODS (approximately
150-210 feet) generally excludes
potential habitation or resources related
to human settlements in this area.
Historic shipwreck remnants do exist in
the general vicinity, but none would be
affected by ongoing disposal activities
within the expanded HOODS
boundaries.

1V. Statutory and Executive Order
Reviews

This rule modifies the HOODS by
replacing the boundaries of the existing
site with expanded boundaries,
pursuant to Section 102 of the MPRSA,
33 U.S.C 1412. This action complies
with applicable executive orders and
statutory provisions as follows:

a. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under Executive
Orders 12866 and 13563 (76 FR 3821,
January 21, 2011).

b. Executive Order 13089: Coral Reef
Protection

Executive Order 13089 on Coral Reef
Protection directs agencies “to preserve
and protect the biodiversity, health,
heritage, and social and economic value
of U.S. coral reef ecosystems and the
marine environment.” This E.O. does
not apply to this action because there
are no coral reef ecosystems in the
HOQDS area.

c. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
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Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b). This site
modification does not require persons to
obtain, maintain, retain, report, or
publicly disclose information to or for a
federal agency.

d. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires federal agencies to
prepare a regulatory flexibility analysis
of any rule subject to notice and
comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions. For
purposes of assessing the impacts of this
rule on small entities, small entity is
defined as: (1) A small business defined
by the Small Business Administration’s
size regulations at 13 CFR 121.201; (2)

a small governmental jurisdiction that is
a government of a city, county, town,
school district, or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field. The EPA
determined that this action will not
have a significant economic impact on
small entities because the rule will only
have the effect of modifying an existing
site in order to allow ongoing disposal
of dredged material in ocean waters.
After considering the economic impacts
of this rule, the EPA certifies that this
action will not have a significant
economic impact on a substantial
number of small entities.

e. Unfunded Mandates Reform Act

This action contains no federal
mandates under the provisions of Title
IT of the Unfunded Mandates Reform
Act (UMRA) of 1995, 2 U.S.C. 1531
through 1538, for State, local, or tribal
governments or the private sector. This
action imposes no new enforceable duty
on any State, local or tribal governments
or the private sector. Therefore, this
action is not subject to the requirements
of sections 202 or 205 of the UMRA.
This action is also not subject to the
requirements of section 203 of the
UMRA because it contains no regulatory
requirements that might significantly or
uniquely affect small government
entities. Those entities are already
subject to existing permitting
requirements for the disposal of dredged
material in ocean waters.

f. Executive Order 13132: Federalism

This action does not have federalism
implications. It does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among various levels of
government, as specified in Executive
Order 13132. Thus, Executive Order
13132 does not apply to this action. In
the spirit of Executive Order 13132, and
consistent with the EPA policy to
promote communications between the
EPA and State and local governments,
the EPA specifically solicited comments
on this action from State and local
officials.

g. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 because the modification of
the existing HOODS will not have a
direct effect on Indian Tribes, on the
relationship between the federal
government and Indian Tribes, or on the
distribution of power and
responsibilities between the federal
government and Indian Tribes. In
addition, the depths of the modified
HOODS (approximately 150 to 200 feet)
generally exclude potential habitation or
resources related to human settlements.
Thus, Executive Order 13175 does not
apply to this action. Nevertheless, the
EPA specifically solicited input from
officials of 10 potentially interested
tribal governments during both the
scoping and public review phases of
this action. EPA also extended
government-to-government consultation
offers to these 10 potentially affected
tribes. The Tribal Historic Preservation
Offices of three of them (the Wiyot
Tribe, the Blue Lake Rancheria, and the
Bear River Band of the Rohnerville
Rancheria) requested further discussion
concerning any potential for effects on
cultural resources of concern. Based on
those discussions, the tribes determined
that the offshore location of the HOODS
expansion would not affect onshore
cultural resources.

h. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern health or
safety risks, such that the analysis
required under section 5-501 of the
Executive Order has the potential to
influence the regulation. This action is
not subject to Executive Order 13045

because it does not establish an
environmental standard intended to
mitigate health or safety risks.

i. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, “Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355) because it is not a
“significant regulatory action” as
defined under Executive Order 12866.

j. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, 12(d) (15 U.S.C. 272), directs the
EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus bodies. The
NTTAA directs the EPA to provide
Congress, through Office of Management
and Budget, explanations when the
Agency decides not to use available and
applicable voluntary consensus
standards. This action includes
environmental monitoring and
measurement as described in the
updated SMMP. The EPA will not
require the use of specific, prescribed
analytic methods for monitoring and
managing the modified HOODS. The
Agency plans to allow the use of any
method, whether it constitutes a
voluntary consensus standard or not,
that meets the monitoring and
measurement criteria discussed in the
SMMP.

k. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629)
establishes federal executive policy on
environmental justice. Its main
provision directs federal agencies, to the
greatest extent practicable and
permitted by law, to make
environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States. The
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EPA determined that this action will not
have disproportionately high and
adverse human health or environmental
effects on minority or low-income
populations because it does not affect
the level of protection provided to
human health or the environment. The
EPA has assessed the overall
protectiveness of modifying the existing
HOODS against the criteria established
pursuant to the MPRSA to ensure that
any adverse impact to the environment
will be mitigated to the greatest extent
practicable.

V. Response to Comments on the
Proposed Rule, EA and SMMP

EPA published the draft EA and the
proposed rule for a 30-day public
comment period on May 29, 2020, and
accepted comments until June 29, 2020.
Both the draft EA and proposed rule
were available at www.regulations.gov
(Docket ID No. EPA-R09-OW-2020-
0188) and at https://www.epa.gov/
ocean-dumping/humboldt-open-ocean-
disposal-site-hoods-documents.

EPA received feedback from a total of
four commenters on the draft EA and
proposed rule. Most of the comments
did not specify whether they applied to
the EA, the proposed rule, or the SMMP;
EPA therefore accepted them as
applicable to all three documents. The
full comments, and EPA’s responses, are
included in Appendix E to the Final EA
and are summarized below. Based on
the comments received, only minor,
clarifying wording changes have been
made to the Final EA, final rule, and
updated SMMP.

One citizen commenter supported
expanding HOODS, asked how long
before expansion might be needed
again, hoped that expansion would
cause no environmental harm, and
recommended that dumping violations
should be punished. EPA responded
that the site should not need further
expansion for approximately 75 years at
present disposal rates; that EPA had
substantial enforcement authority
should violations occur; and that
environmental impacts are not expected
based on the prior 25 years of site use
and the results of recent comprehensive
monitoring studies.

One agency commenter pointed out
some potential for confusion regarding
whether the modified HOODS boundary
would completely supersede the
original HOODS boundary on future
NOAA navigation charts, or whether
both old and new boundaries would be
shown. The commenter pointed out that
if both were shown, confusion could
result because small corners of the old
boundary would protrude from the
(otherwise perfectly square) new

boundary. EPA responded that the new
boundary would completely supersede
the original boundary on future NOAA
navigation chart updates.

Another agency commented that it
looked forward to receiving EPA’s
consistency determination for the
proposed boundary modification and to
working with EPA staff on this
submittal. EPA thanked the agency and
noted that EPA would not publish the
final rule for modifying HOODS until
the agency’s comments (if any) had been
fully considered.

The final agency commenter pointed
out a minor typographical error in draft
EA Section 4.4.1. This typographical
error was corrected.

List of Subjects in 40 CFR Part 228

Environmental protection, Water
pollution control.

Authority: This action is issued under the
authority of Section 102 of the Marine
Protection, Research, and Sanctuaries Act, as
amended, 33 U.S.C. 1401, 1411, 1412.

Dated: February 3, 2021.
Deborah Jordan,
Acting Regional Administrator, EPA Region
9.

For the reasons set out in the
preamble, the EPA amends chapter [,
title 40 of the Code of Federal
Regulations as follows:

PART 228—CRITERIA FOR THE
MANAGEMENT OF DISPOSAL SITES
FOR OCEAN DUMPING

m 1. The authority citation for Part 228
continues to read as follows:

Authority: 33 U.S.C. 1412 and 1418.

m 2. Section 228.15 is amended by
revising paragraph (1)(10) to read as
follows:

§228.15 Dumping sites designated on a
final basis.

m=* * =*

(10) Humboldt Open Ocean Disposal
Site (HOODS) Ocean Dredged Material
Disposal Site—Region IX.

(i) Location: The coordinates of the
four corners of the square site are:
40°50.300” North latitude (N) by
124°018.017” West longitude (W);
40°49.267’ N by 124°15.767" W;
40°47.550" N by 124°17.083" W; and
40°48.567" N by 124°19.300" W (North
American Datum from 1983). The
expanded disposal site boundary
defined by these coordinates replaces
and supersedes the previous boundary.

(ii) Size: 4 square nautical miles (13.4
square kilometers).

(iii) Depth: Water depths within the
area range between approximately 150
to 210 feet (45 to 64 meters).

(iv) Use Restricted to Disposal of:
Disposal shall be limited to dredged
material determined to be suitable for
ocean disposal according to 40 CFR
220-228.

(v) Period of Use: Continuing use for
50 years from the effective date of this
updated site designation, subject to
restrictions and provisions set forth in
paragraph (1)(10)(vi) of this section.

(vi) Restrictions/Provisions: Disposal
at HOODS shall be in accordance with
the permit or Federal project approval
that incorporates all conditions set forth
in the most recent Site Management and
Monitoring Plan (SMMP) for the
HOODS published by EPA in
consultation with USACE, and as may
be modified in EPA concurrences for
individual projects disposing at
HOODS. The SMMP may be
periodically revised as necessary;
proposed substantive revisions to the
SMMP shall be made following
opportunity for public review and
comment.

[FR Doc. 2021-02731 Filed 2-16-21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 281

[EPA-R05-UST-2020-0685; FRL—10020—
05-Region 5]

Indiana: Final Approval of State
Underground Storage Tank Program
Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: Pursuant to the Resource
Conservation and Recovery Act (RCRA
or Act), the Environmental Protection
Agency (EPA) is taking direct final
action to approve revisions to the State
of Indiana’s Underground Storage Tank
(UST) program submitted by the State.
EPA has determined that these revisions
satisfy all requirements needed for
program approval. The State’s federally-
authorized program, as revised pursuant
to this action, will remain subject to
EPA’s inspection and enforcement
authorities under sections 9005 and
9006 of RCRA subtitle I and other
applicable statutory and regulatory
provisions.

DATES: This rule is effective April 19,
2021, unless EPA receives adverse
comment by March 19, 2021. If EPA
receives adverse comment, it will
publish a timely withdrawal in the
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Federal Register informing the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by EPA-R05-UST-2020-0685
by one of the following methods:

1. Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
online instructions for submitting
comments.

2. Email: Kamke.Sherry@epa.gov.

Instructions: Direct your comments to
Docket ID No. EPA-R05-UST-2020-
0685. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
available online at https://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through https://
www.regulations.gov, or email. The
federal https://www.regulations.gov
website is an “anonymous access”
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
email comment directly to EPA without
going through https://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties, and cannot
contact you for clarification, EPA may
not be able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

EPA encourages electronic submittals,
but if you are unable to submit
electronically, please reach out to EPA
contact person listed in the notice for
assistance with additional submission
methods.

You can view and copy the
documents that form the basis for this
action and associated publicly available
materials through www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Sherry Kamke, Environmental Engineer,
Corrective Action Section #3,
Remediation Branch (LR-17]), EPA
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353-5794,

Kambke.Sherry@epa.gov. Out of an
abundance of caution for members of
the public and our staff, EPA’s Region
5 office will be closed to the public to
reduce the risk of transmitting COVID—
19. We encourage the public to submit
comments via https://
www.regulations.gov or via email.
Please call or email the contact listed
above if you need alternative means to
access the material provided in the
docket.

SUPPLEMENTARY INFORMATION:

I. Approval of Revisions to Indiana’s
Underground Storage Tank Program

A. Why are revisions to state programs
necessary?

States which have received final
approval from EPA under RCRA section
9004(b) of RCRA, 42 U.S.C. 6991c(b),
must maintain an underground storage
tank program that is equivalent to,
consistent with, and no less stringent
than the federal underground storage
tank program. When EPA makes
revisions to the regulations that govern
the UST program, states must revise
their programs to comply with the
updated regulations and submit these
revisions to EPA for approval. Most
commonly, states must change their
programs because of changes to EPA’s
regulations in 40 Code of Federal
Regulations (CFR) part 280. States can
also initiate changes on their own to
their underground storage tank program
and these changes must then be
approved by EPA.

B. What decisions has EPA made in this
rule?

On October 11, 2018, in accordance
with 40 CFR 281.51(a), Indiana
submitted a complete program revision
application seeking EPA approval for its
UST program revisions (State
Application). Indiana’s revisions
correspond to EPA’s final rule
published on July 15, 2015 (80 FR
41566), which revised the 1988 UST
regulations and the 1988 state program
approval (SPA) regulations (2015
Federal Revisions). As required by 40
CFR 281.20, the State Application
contains the following: A transmittal
letter from the Governor requesting
approval, a description of the program
and operating procedures, a
demonstration of the state’s procedures
to ensure adequate enforcement, a
Memorandum of Agreement outlining
the roles and responsibilities of EPA
and the implementing agency, a
statement of certification from the
Attorney General, and copies of all
relevant state statutes and regulations.
We have reviewed the State Application

and determined that the revisions to
Indiana’s UST program are equivalent
to, consistent with, and no less stringent
than the corresponding federal
requirements in subpart C of 40 CFR
part 281, and that the Indiana program
provides for adequate enforcement of
compliance (40 CFR 281.11(b)).
Therefore, EPA grants Indiana final
approval to operate its UST program
with the changes described in the
program revision application and as
outlined below in Section I.G of this
document.

C. What is the effect of this action on the
regulated community?

This action does not impose
additional requirements on the
regulated community because the
regulations being approved by this rule
are already in effect in the State of
Indiana, and are not changed by this
action. This action merely approves the
existing state regulations as meeting the
federal requirements and renders them
federally enforceable.

D. Why is EPA using a direct final rule?

EPA is publishing this direct final
rule without a prior proposed rule
because we view this as a
noncontroversial action and we
anticipate no adverse comment. Indiana
did not receive any comments during its
comment period when the rules and
regulations being considered today were
proposed at the state level.

E. What happens if EPA receives
comments that oppose this action?

Along with this direct final rule, EPA
is publishing a separate document in the
“Proposed Rules” section of this
Federal Register that serves as the
proposal to approve the State’s UST
program revisions, and provides an
opportunity for public comment. If EPA
receives comments that oppose this
approval, EPA will withdraw this direct
final rule by publishing a document in
the Federal Register before it becomes
effective. EPA will base any further
decision on approval of the State
Application after considering all
comments received during the comment
period. EPA will then address all public
comments in a later final rule. You may
not have another opportunity to
comment. If you want to comment on
this approval, you must do so at this
time.

F. For what has Indiana previously been
approved?

On August 11, 2006, EPA finalized a
rule approving the UST program that
Indiana proposed to administer in lieu
of the federal UST program. The State’s
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program has not previously been
codified.

G. What changes are we approving with
this action and what standards do we
use for review?

In order to be approved, each state
program application must meet the
general requirements in 40 CFR 281.11,
and specific requirements in 40 CFR
Subpart B (Components of a Program
Application); Subpart C (Criteria for No
Less Stringent); and Subpart D
(Adequate Enforcement of Compliance).
This also is true for proposed revisions
to approved state programs.

As more fully described below, the
State has made the changes to its
approved UST program to reflect the
2015 Federal Revisions. EPA is
approving the State’s changes because
they are equivalent to, consistent with,
and no less stringent than the federal
UST program and because EPA has
confirmed that the Indiana UST
program will continue to provide for
adequate enforcement of compliance as
described in 40 CFR 281.11(b) and part
281, Subpart D after this approval.

The Indiana Department of
Environmental Management (IDEM or
Department) is the lead implementing
agency for the UST program in Indiana,
except in Indian country.

IDEM continues to have broad
statutory authority to regulate the
installation, operation, maintenance,
and closure of USTs, as well as UST
releases under Indiana Code Title 4
State Offices and Administration,
Article 22 Administrative Rules and
Procedures, Chapter 2, Adoption of
Administrative Rules; and selected
provisions from Title 13 Environment,
Article 23 Underground Storage Tanks.
The Indiana UST Program gets its
enforcement authority from the powers
of the Department found in IC Sections
4-21.5-4, 13-14-2-6. 13-14-2-7, 13—
23-1-4, 13-23-14-3, and 13-30-3.
Under IC 13—14-2-2, an employee or
agent of the Department has the
authority to enter and inspect any
property premises or place where
regulated substances are stored at any
reasonable time. In the case of a release,
IC Sections 13—-23-13-2, 13—23-13—4,
and 13—-23-13-12 provide employees or
agents of the Department the authority
to take such action as necessary,
including the authority to enter any
property, premises or place where an
UST is located for inspection, in order
to conduct sampling, and to have access
to records. IC Section 13-23-13-1
provides the Department with
rulemaking authority for corrective
action. Notice of violation may be
issued, and penalties for non-

compliance with Indiana’s UST Act may
be assessed under IC 13-30-3-3. The
State also includes requirements for
delivery prohibitions in the event of
non-compliance as described in 329
Indiana Administrative Code (IAC)
Section 9-1-15.1.

Specific authorities to regulate the
installation, operation, maintenance,
and closure of USTs, as well as UST
releases are found under IC 13-23, in
addition to the regulatory provisions in
329 IAC Article 9 Underground Storage,
as amended effective June 28, 2018;
Reporting and recordkeeping
requirements are found under 329 IAC
9-3—1. The aforementioned statutory
and regulatory sections satisfy the
requirements of 40 CFR 281.40 and
281.41.

Through a Memorandum of
Agreement between the State of Indiana
and EPA, signed by EPA Region 5
Regional Administrator November 27,
2018, the State maintains procedures for
receiving and ensuring proper
consideration of information about
violations submitted by the public. The
State agrees to comply with public
participation provisions contained in 40
CFR 281.42 including the provision that
the State will not oppose intervention
under Rule 24 of the Indiana Rules of
Court, Rules of Trial Procedure, in the
same manner as the Federal rules at 40
CFR 281.42.

To qualify for final approval,
revisions to a state’s program must be
“equivalent to, consistent with, and no
less stringent” than the 2015 Federal
Revisions. In the 2015 Federal
Revisions, EPA addressed UST systems
deferred in the 1988 UST regulations,
and added, among other things, new
operation and maintenance
requirements; secondary containment
requirements for new and replaced
tanks and piping; operator training
requirements; and a requirement to
ensure UST system compatibility before
storing certain biofuel blends. In
addition, EPA removed past deferrals
for emergency generator tanks, field
constructed tanks, and airport hydrant
systems. EPA analyzes revisions to
approved state programs pursuant to the
criteria found in 40 CFR 281.30 through
281.39.

The Department has revised its
regulations to help ensure that the
state’s UST program revisions are
equivalent to, consistent with, and no
less stringent than the 2015 Federal
Revisions. In particular, the Department
has amended Indiana Administrative
Code to incorporate the revised
requirements of 40 CFR part 280,
including the requirements added by
the 2015 Federal Revisions. The State,

therefore, has ensured that the criteria
found in 40 CFR 281.30 through 281.38
are met.

Title 40 CFR 281.39 describes the
state operator training requirements that
must be met in order to be considered
equivalent to, consistent with, and no
less stringent than federal requirements.
Indiana has elected to incorporate by
reference the Federal Rules at 329 IAC
9—1-1(b) and (c); therefore, Indiana’s
operator training requirements are
equivalent to, consistent with, and no
less stringent than federal requirements.

As part of the State Application, the
Chief Counsel in the Advisory Division
of the State of Indiana—Office of the
Attorney General certified that the laws
of Indiana provide adequate authority to
carry out the “no less stringent”
technical requirements submitted by the
State in order to meet the criteria in 40
CFR 281.30 through 281.39. EPA is
relying on this certification in addition
to the analysis submitted by the State in
making our determination.

For further information on EPA’s
analysis of the State’s application, see
the supporting documentation for both
the statutory and regulatory programs
contained in the docket for this
rulemaking.

H. Where are the revised rules different
from the federal rules?

Broader in Scope Provisions

Where an approved state program has
a greater scope of coverage than
required by federal law, the additional
coverage is not part of the federally-
approved program and are not federally
enforceable (40 CFR 281.12(a)(3)(ii)).
The following regulatory requirements
are considered broader in coverage than
the federal program as these state-only
regulations are not required by federal
regulation and are implemented by the
state in addition to the federally
approved program:

Indiana Code Title 13, Article 23
Underground Storage Tanks:

Chapter 6 Underground Storage
Petroleum Tank Trust Fund, Sections
13-23-6-1 through 13-23-6-5; Chapter
7 Underground Petroleum Storage Tank
Excess Liability Fund, Sections 13—-23—
7—1 through 13-23-7-7; Chapter 8 Use
of Money in Excess Liability Fund,
Sections 13—-23-8—4 through 13-23-8-6;
Chapter 9 Payment from Excess Liability
Fund, Sections 13-23-9-1.3 through
13-23-9-6; and Chapter 13 Corrective
Actions, Sections 13—23-13-6 and 13—
23-13-7, because funds of this type are
state specific and are broader in scope
than the federal program.

Chapter 12 Fees, Sections 13-23-12—
1 through 13-23-12—4 because fees are
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broader in scope and not imposed by
the federal program.

More Stringent Provisions

Where an approved state program
includes requirements that are
considered more stringent than required
by federal law, the more stringent
requirements become part of the
federally approved program (40 CFR
281.12(a)(3)(3{)).

The following regulatory
requirements are considered more
stringent than the federal program, and
on approval, they become part of the
federally approved program and are
federally enforceable:

Under 329 Indiana Administrative
Code (IAC):

At Section 329 IAC 9-2-2(f) Indiana
requires UST system owners and
operators to ensure that workers
performing UST installations, testing,
upgrades, closures, removals, and
change in service are certified by the
State Fire Marshall. The federal
regulations do not require certification
making the state requirement more
stringent.

At Section 329 IAC 9-2-2(g) Indiana
requires UST system owners and
operators to submit notice of temporary
closure, upgrades, or release detection
installation within 30 days of
completing such actions. The federal
regulations do not contain similar
requirements.

Indiana has state-only provisions
related to reporting at 329 IAC 9-3—
1(b)(4), and (b)(6)—(b)(15). These
additional reporting requirements are
more stringent than the federal
regulations because 40 CFR 280.34 does
not require the submittal of the
documentation described in this state
program requirement.

At Section 329 TAC 9-3-1(c)(5)—
(c)(10) the state has additional
recordkeeping requirements that require
retention of additional items not
required by the federal regulations.
These additional requirements make the
state program more stringent than the
federal regulations.

329 IAC 9-2-3 requires UST system
owners or operators to certify
compliance with the release detection
requirements of 40 CFR 280, Subpart D
and Indiana Article 9 within the state’s
notification forms. The federal program
requires certification, but does not
require the use of specific notification
forms or that the person who performs
the work be certified by the state fire
marshal, making this state-only
requirement more stringent.

At Section 329 IAC 9—4—4(a)(1) the
State requires owners and operators to
contain, cleanup a spill or overfill, and

report the incident in cases when a
petroleum release to the environment
equals or exceeds 25 gallons at 329 IAC
9—4—4(a)(1)(A). This state provision is
more stringent than the federal
regulations, because under the federal
regulations these actions are only
required if the release of petroleum
exceeds 25 gallons.

Section 329 IAC 9-5-5.1 is more
stringent because Indiana has additional
and more detailed requirements for site
characterization after release than
federal regulations. Specifically, at 329
IAC 9-5-5.1(b), Indiana requires an
investigation and submittal of a signed
report detailing specific information
concerning site background, release
incident description, initial response
and abatement, free product recovery,
investigation, sampling, results and
conclusions, and recommendations.

At Section 329 IAC 9-5-4.2 the state
provision is more stringent because
Indiana has a more detailed requirement
for the safe handling of flammable
products. Specifically, at 329 IAC 9-5—
4.2(3), Indiana requires that flammable
products be handled in in accordance
with the site health and safety plan
which is required under the State’s
corrective action plan at Section 329
IAC 9-5-7(e).

329 IAC 9-5-6 addresses further site
investigations for soil and ground water
cleanup. The state provisions are more
stringent than the federal regulations
because Indiana has additional and
more detailed requirements for further
site investigation in the event evidence
exists that a contaminant exceeds the
cleanup objectives of IC 13—-12-3-2.

At Section 329 IAC 9-5-7 the state
provisions are more stringent because
Indiana has additional and more
detailed requirements for the corrective
action plan than the federal regulations
including consideration of the
proximity of potential contaminant
receptors and suitability of chosen
remediation method when approving
corrective action plans and adherence to
a written health and safety plan.

At 329 TAC 9-6-5(d) the State
requires owners and operators provide
certification of closure compliance
pursuant to the notification form
requirements at 329 IAC 9-2-2 (see
specifically 329 IAC 9-2-2(f) and (g)).
The federal program does not include a
similar requirement making the state
provision potentially more stringent
than the federal regulations.

At 329 TAC 9-6-2.1(a) the State
requires owners and operators to notify
both the department and the office of
the state fire marshal before beginning
permanent closure or a change-in-
service where the federal regulation

requires notification only of the
implementing agency. The state
provision is more stringent than federal
regulations because of this additional
notification requirement.

Section 329 IAC 9-6-3 requires that
when previously closed UST systems
must be assessed and closed as directed
by the State Commissioner, the closures
be performed by a person certified
under the rules of the fire prevention
and building safety commission at 675
IAC 12-12. The State’s requirement for
certification is more stringent than
federal regulations.

At Section 329 IAC 9-8—4(a) the state
provision is more stringent than the
federal regulations as it requires all UST
system owners and operators to
maintain financial responsibility for
corrective action and third-party claims
in a per-occurrence amount of at least
$1 million, without considering their
monthly throughput or whether they are
located at petroleum marketing
facilities. The federal regulations allow
owners or operators who do not meet
the requirement of 280.93(a)(1) to
maintain financial responsibility of
$500,000.

At Section 329 IAC 9-8-17(b) this
state provision continues to require that
the local government fund be funded for
ten times the full amount of coverage
required under 329 IAC 9-8-4 though
EPA reduced the required local
government fund funding amount from
ten times the full amount of coverage
required under § 280.93 to five times the
coverage. The State’s higher coverage
requirement makes the state provision
more stringent than the federal
regulations.

At Section 329 IAC 9-8-25(a) and (b)
the State requires owners or operators to
replenish guarantees, letters of credit
and surety bonds by the anniversary
date or within 120 days after the
reduction has occurred, whichever is
sooner. The State’s inclusion of this
other option and subjecting owners or
operators to whichever option is sooner
is more stringent than the federal
program that does not contain these
requirements.

I. How does this action affect Indian
country (18 U.S.C. 1151) in Indiana?

EPA’s approval of Indiana’s Program
does not extend to Indian country as
defined in 18 U.S.C. 1151. Indian
country generally includes any land
held in trust by the United States for an
Indian tribe; and any other areas that are
“Indian country” within the meaning of
18 U.S.C. 1151. Any lands removed
from an Indian reservation status by
federal court action are not considered
reservation lands even if located within
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the exterior boundaries of an Indian
reservation. EPA will retain
responsibilities under RCRA for
underground storage tanks in Indian
country. Therefore, this action has no
effect in Indian country. See 40 CFR
281.12(a)(2).

II. Statutory and Executive Order (E.O.)
Reviews

This action only applies to Indiana’s
UST Program requirements pursuant to
RCRA Section 9004 and imposes no
requirements other than those imposed
by state law. It complies with applicable
EOs and statutory provisions as follows:

A. Executive Order 12866 Regulatory
Planning and Review, Executive Order
13563: Improving Regulation and
Regulatory Review

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Order
12866 (58 FR 51735, Oct. 4, 1993) and
13563 (76 FR 3821, Jan. 21, 2011). This
action approves state requirements for
the purpose of RCRA section 9004 and
imposes no additional requirements
beyond those imposed by state law.
Therefore, this action is not subject to
review by OMB.

B. Unfunded Mandates Reform Act and
Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Because this action approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538). For the same reason, this action
also does not significantly or uniquely
affect the communities of tribal
governments, as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000).

C. Executive Order 13132: Federalism

This action will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
Aug. 10, 1999), because it merely
approves state requirements as part of
the state RCRA Underground Storage
Tank Program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA.

D. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This action also is not subject to
Executive Order 13045 (62 FR 19885,
Apr. 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks.

E. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a “significant
regulatory action” as defined under
Executive Order 12866.

F. National Technology Transfer and
Advancement Act

Under RCRA section 9004(b), EPA
grants a state’s application for approval
as long as the state meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for
EPA, when it reviews a state approval
application, to require the use of any
particular voluntary consensus standard
in place of another standard that
otherwise satisfies the requirements of
RCRA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not

apply.
G. Executive Order 12988: Civil Justice
Reform

As required by section 3 of Executive
Order 12988 (61 FR 4729, February 7,
1996), in issuing this rule, EPA has
taken the necessary steps to eliminate
drafting errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct.

H. Executive Order 12630:
Governmental Actions and Interference
With Constitutionally Protected Property
Rights

EPA has complied with Executive
Order 12630 (53 FR 8859, Mar. 15, 1988)
by examining the takings implications
of the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order.

I. Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).
“Burden” is defined at 5 CFR 1320.3(b).

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and Low
Income Populations

Executive Order 12898 (59 FR 7629,
Feb. 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.
Because this rule approves pre-existing
state rules which are at least equivalent
to, consistent with, and no less stringent
than existing federal requirements, and
imposes no additional requirements
beyond those imposed by state law, and
there are no anticipated significant
adverse human health or environmental
effects, the rule is not subject to
Executive Order 12898.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801-808, generally provides that
before a rule may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this document and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). However, this action
will be effective April 19, 2021 because
it is a direct final rule.

Authority: This rule is issued under the
authority of Sections 2002(a), 7004(b), and
9004, 9005 and 9006 of the Solid Waste
Disposal Act, as amended, 42 U.S.C. 6912(a),
6974(b), and 6991c, 6991d, and 6991e.

List of Subjects in 40 CFR Parts 281 and
282

Environmental protection,
Administrative practice and procedure,
Hazardous substances, State program
approval, and Underground storage
tanks.

Dated: February 9, 2021.
Cheryl Newton,
Acting Regional Administrator, Region 5.
[FR Doc. 2021-03168 Filed 2-16-21; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[EPA-R10-OAR-2020-0190; FRL-10014-
37-Region 10]

Air Plan Approval; ID: Logan Utah-
Idaho PM. s Redesignation to
Attainment and Maintenance Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to
redesignate the Idaho portion of the
Logan, Utah-Idaho fine particulate
matter (PM, s) nonattainment area
(Logan UT-ID NAA) to attainment for
the 2006 PM, 5 National Ambient Air
Quality Standard (NAAQS). EPA is also
proposing to approve a maintenance
plan for the area demonstrating
continued compliance with the 2006
PM, s NAAQS through 2031, which the
Idaho Department of Environmental
Quality (IDEQ) submitted along with the
redesignation request on September 13,
2019, for inclusion into the Idaho State
Implementation Plan (SIP).
Additionally, EPA is proposing to
approve the 2031 motor vehicle
emissions budgets included in Idaho’s
maintenance plan for PM 5, nitrogen
oxides (NOx) and volatile organic
compounds (VOC). EPA is proposing
this action pursuant to the Clean Air Act
(CAA or the Act).

DATES: Comments must be received on
or before March 19, 2021.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10-
OAR-2020-0190, at https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not
electronically submit any information
you consider to be Confidential
Business Information (CBI) or other

information the disclosure of which is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.
on the web, cloud, or other file sharing
system). For additional submission
methods, the full EPA public comment
policy, information about CBI or
multimedia submissions, and general
guidance on making effective
comments, please visit https://
www.epa.gov/dockets/commenting-epa-
dockets.

FOR FURTHER INFORMATION CONTACT:
Adam Clark, (206) 553—1495,
clark.adam@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, it is
intended to refer to EPA.

Table of Contents

I. Background
II. Requirements for Redesignation to
Attainment
III. EPA’s Analysis of Idaho’s Submittal
A. Attainment Determination
B. Applicable Requirements Under Section
110 and Part D of the CAA
1. CAA Section 110 General SIP
Requirements
2. Part D of Title I Requirements
3. Fully Approved SIP Under CAA Section
110(k)
C. Improvement in Air Quality Due to
Permanent and Enforceable Measures
D. Fully Approved Maintenance Plan
1. Attainment Inventory
2. Maintenance Demonstration
3. Monitoring Network
4. Verification of Continued Attainment
5. Gontingency Plan
E. Requirements for Transportation
Conformity and Motor Vehicle Emissions
Budgets (MVEBs)
IV. Proposed Action
V. Statutory and Executive Order Reviews

I. Background

On October 17, 2006 (71 FR 61144),
EPA revised the level of the 24-hour
PM, s NAAQS, lowering the primary
and secondary standards from the 1997
standard of 65 micrograms per cubic
meter (ug/m3) to 35 pg/m3. On
November 13, 2009, EPA designated a
portion of Franklin County, Idaho in
addition to portions of Cache County,

Utah nonattainment for the 2006 24-
hour PM, s NAAQS (74 FR 58688). This
cross-boundary nonattainment area is
referred to as the Logan, UT-ID PM, 5
NAA.

The boundaries of the Logan, UT-ID
PM, s NAA roughly conform to the
geographic boundaries of the Cache
Valley. The Cache Valley is an isolated,
bowl-shaped valley measuring
approximately 60 kilometers north to
south and 20 kilometers east to west and
almost entirely surrounded by mountain
ranges. The Wellsville Mountains lie to
the west, and on the east lie the Bear
River Mountains; both are northern
branches of the Wasatch Range. This
topography can act as a barrier to air
movement in the Cache Valley during
temperature inversions, which occur in
the winter months and are often the
cause of elevated concentrations of fine
particulates. Additional information
pertaining to the unique issues
associated with the Logan, UT-ID PM; s
NAA and studies completed on
inversions can be found in the docket
for Utah and Idaho in the November 13,
2009, final designations action for the
2006 24-Hour PM, s NAAQS (74 FR
58688).

The nonattainment designation of the
Logan UT-ID PM, s NAA required Idaho
to prepare and submit an attainment
plan to meet statutory and regulatory
requirements in the Idaho portion of the
Logan, UT-ID PM, s NAA.* IDEQ
submitted this attainment plan to EPA
on December 14, 2012, and
supplemented the attainment plan on
December 24, 2014. The attainment plan
addressed specific required elements,
including but not limited to the
following elements: Emissions
inventory, Reasonably Available Control
Measures/Technology (RACM/RACT),
attainment demonstration, contingency
measures, and Motor Vehicle Emissions
Budgets (MVEBs). EPA approved the
baseline emissions inventory on July 18,
2014 (79 FR 41904) and the control
measures on March 25, 2014 (79 FR
16201). EPA approved the control
measures in the attainment plan as
meeting RACM/RACT and disapproved
contingency measures on January 4,
2017 (82 FR 729). EPA approved the
attainment demonstration on August 8,

1See part D of title I of the Clean Air Act and
EPA’s Fine Particulate Matter National Ambient Air
Quality Standards: State Implementation Plan
Requirements (72 FR 20586, April 25, 2007).
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2017 (82 FR 37025). We also approved

a separate, March 20, 2018, Idaho SIP
revision as meeting applicable part D
nonattainment new source review (NSR)
requirements on August 20, 2018 (83 FR
42033).2 Most recently, we approved the
attainment plan as meeting the
Reasonable Further Progress (RFP),
Quantitative Milestone (QM), and
MVEB requirements on February 20,
2020 (85 FR 9664).

On September 8, 2017 (82 FR 42447),
EPA granted two, one-year extensions,
under CAA section 188(d), to the
December 31, 2015 Moderate attainment
date for the 2006 24-hour PM, 5 Logan,
UT-ID NAA. On October 19, 2018, EPA
finalized a determination that the
Logan, UT-ID PM, s NAA had attained
the 2006 primary and secondary 24-
hour PM, s NAAQS (“Determination of
Attainment”’) by the December 31, 2017,
attainment date (83 FR 52983).
Additionally, EPA finalized a
determination that the obligation to
submit any remaining attainment-
related SIP revisions arising from
classification of the Logan, UT-ID NAA
as Moderate under subpart 4 of part D
(of title I of the Act) for the 2006 24-
hour PM, s NAAQS are not applicable
for so long as the area continues to
attain the 2006 24-hour PM, s NAAQS.
See 40 CFR 51.1015(a) (known as a
“Clean Data Determination” or “CDD”).

II. Requirements for Redesignation to
Attainment

The CAA provides the requirements
for redesignating a nonattainment area
to attainment. Specifically, section
107(d)(3)(E) of the CAA, 42 U.S.C.
7407(d)(3)(E), allows for redesignation
provided that: (1) EPA determines that
the area has attained the applicable
NAAQS; (2) EPA has fully approved the
applicable implementation plan for the
area under section 110(k) of the CAA;
(3) EPA determines that the
improvement in air quality is due to

permanent and enforceable reductions
in emissions resulting from
implementation of the applicable SIP
and applicable federal air pollutant
control regulations and other permanent
and enforceable reductions; (4) EPA has
fully approved a maintenance plan for
the area as meeting the requirements of
section 175A of the CAA; and (5) the
state containing such area has met all
requirements applicable to the area
under section 110 and part D of the
CAA. In this proposed action, EPA will
review CAA section 107(d)(3)(E)
requirements (2) and (5) together as part
of our evaluation of Idaho’s
redesignation request.

EPA has provided guidance on
redesignation in the “General
Preamble,” 3 and has provided further
guidance on processing redesignation
requests in the following documents: (1)
“Procedures for Processing Requests to
Redesignate Areas to Attainment,”
Memorandum from John Calcagni,
Director, Air Quality Management
Division, September 4, 1992 (hereafter
the “Calcagni Memo”); (2) ““State
Implementation Plan (SIP) Actions
Submitted in Response to Clean Air Act
(CAA) Deadlines,” Memorandum from
John Calcagni, Director, Air Quality
Management Division, October 28, 1992;
and (3) “Part D New Source Review
(Part D NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” Memorandum from Mary
D. Nichols, Assistant Administrator for
Air and Radiation, October 14, 1994.
These documents are included in the
Docket for this proposed action.

ITII. EPA’s Analysis of Idaho’s Submittal

EPA is proposing to redesignate the
Franklin County, ID portion of the
Logan UT-ID NAA to attainment for the
2006 24-hour PM, s NAAQS and
proposing to approve into the Idaho SIP
the associated maintenance plan. EPA’s
proposed approval of the redesignation

request and maintenance plan is based
upon EPA’s determination that the area
continues to attain the 2006 24-hour
PM, s NAAQS and that all other
redesignation criteria have been met for
the area. The following is a description
of how Idaho’s September 13, 2019,
submittal satisfies the requirements of
section 107(d)(3)(E) of the CAA for the
2006 24-hour PM; s standard.

A. Attainment Determination

To redesignate an area from
nonattainment to attainment, the CAA
requires EPA to determine that the area
has attained the applicable NAAQS
(CAA section 107(d)(3)(E)(i)). Whether
an area has attained the 2006 24-hour
PM, s NAAQS is based upon measured
air quality levels at each eligible
monitoring site with a complete three-
year period to produce a design value
equal to or below 35 ug/m3. See 40 CFR
part 50 and 40 CFR part 50, appendix
N. A state must demonstrate that an area
has attained the 2006 24-hour PM; 5
NAAQS through submittal of ambient
air quality data from an ambient air
monitoring network representing
maximum PM, s concentrations. The
data must be quality assured, quality-
controlled and certified in the EPA’s Air
Quality System (AQS) and it must show
that the three-year average of valid PM, s
98th percentile mass concentrations is
equal to or below the 2006 24-hour
PM, s NAAQS (35 pg/m3), pursuant to
40 CFR 50.13. In making this showing,
three consecutive years of complete air
quality data must be used.

As noted, on October 19, 2018, EPA
finalized a Determination of Attainment
for the Logan, UT-ID PM, s NAA based
upon quality-assured and certified
ambient air quality monitoring data for
the period of 2015-2017 (83 FR 52983).
The monitoring data used as the basis
for the Determination of Attainment
under CAA section 188(b)(2) is provided
in Table 1 of this document.

TABLE 1—LOGAN UT-ID AREA DESIGN VALUES FROM 2018 CDD 4

98th percentile value (ug/m3) -
Monitor AQS site ID d%%} 5n %grg e
2015 2016 2017 9
Smithfield, UT ..o 490050007 a28.9 34.0 36.0 a33
Franklin, ID ......oovviiiieiiieieiiireteeerer e 160410001 18.8 33.3 b38.3 b30

aThis value combines monitor data from the Logan, UT and Smithfield, UT monitors. EPA concurred on exceptional events in the October 19,
2018 (83 FR 52983) action and the specified data was excluded.
bThis value includes 1-in-3 day monitoring frequency from January 1-August 9, 2017, and daily monitoring frequency from August 10—-Decem-

ber 31, 2017.

2]daho’s submission incorporated by reference
EPA’s August 24, 2016 (81 FR 58010) rule changes
to 40 CFR 51.165 promulgated under CAA subpart
4, part D.

3 See ‘““State Implementation Plans; General
Preamble for the Implementation of Title I of the
Clean Air Act Amendments of 1990, 57 FR 13498,
April 16, 1992,

4 See 83 FR 52983, October 19, 2018.
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EPA has also reviewed the subsequent
PM, s ambient air monitoring data in the
Logan UT-ID area for the monitoring
design value 5 periods of 2016-2018 and
2017-2019. Consistent with the
requirements at 40 CFR part 50, Idaho

quality assured, quality-controlled and
certified this ambient air monitoring
data in the EPA’s Air Quality System
(AQS). This air quality data
demonstrates that the Logan UT-ID area
continues to attain the 2006 24-hour

PM, s NAAQS. For the 2016-2018 three-
year period, the Smithfield monitor
recorded a design value of 33 ug/ms3.6
The area’s 24-hour PM; s design values
for the 2017—-2019 three-year period are
provided in Table 2 of this document.

TABLE 2—LOGAN UT-ID CURRENT PM2 s DESIGN VALUES”

98th percentile value (ug/m3) Design value
Monitor AQS site ID (3-year
2017 2018 2019 average)
Smithfield, UT ..o 490050007 36.0 27.9 35.1 33
Preston, 1D ......ccooiiiriieenere e s 160410002 a17.3 27.2 30.1 o NA

aThe Preston monitor operated at a 1-in-3 day monitoring frequency throughout 2017 and did not begin operation until February 24, 2017,
making the first quarter incomplete for this monitor with less than 50% of data reported.
bDue to the incomplete first quarter in 2017, this design value does not meet validity requirements per 40 CFR part 50, Appendix N, section

4.2(c)(i).

As Table 2 indicates, the Logan UT-
ID PM, s NAA has continued to attain
the 2006 24-hour PM, s NAAQS since
EPA issued its October 19, 2018,
Determination of Attainment for the
area based on the 2015-2017 design
values shown in Table 1 of this
document. We note that the Preston, ID
monitor did not produce a valid design
value for the 2017-2019 period because
the monitor did not begin operation
until February 24, 2017, thus producing
an incomplete first quarter for that
monitoring year. Despite this, EPA finds
that it is appropriate to conclude that
the area has continued to attain the
NAAQS since the initial 2015-2017
period upon which we based our
October 19, 2018, Determination of
Attainment, based on uninterrupted
attainment at the Smithfield, UT
monitor. A review of concurrent
monitoring data for the Smithfield and
Preston monitors provided in Table 2 of
this document, and discussed in more
detail in our Technical Support
Document (TSD) 8 included in the
docket for this proposed action, shows
that the Smithfield site typically records
higher levels of PM, s than the Preston
site, indicating that Smithfield’s
location is more suitable to demonstrate
maximum PM, 5 concentrations in the
Cache Valley. On September 1, 2020,
Utah and Idaho completed a
memorandum of understanding (MOU)
to collectively meet the monitoring
requirements of 40 CFR part 58,
Appendix D in the Logan UT-ID
metropolitan statistical area (MSA),
allowing Idaho to rely on the Smithfield
monitor in Utah as the highest
concentration monitor in the MSA. As

5 As defined in 40 CFR part 50, Appendix N,
section (1)(c).

6 See https://www.epa.gov/air-trends/air-quality-
design-valuestreport.

shown, the Smithfield monitor has
attained the 2006 24-hour PM, s NAAQS
for the 2015-2017, 2016—2018 and
2017-2019 design value periods. The
MOU is included in the docket for this
proposed action. The TSD also
demonstrates that it is very unlikely that
the Preston monitor’s first complete
valid design value for the 2018-2020
period could exceed the 2006 PM, s
NAAQS based on a review of all
available data recorded at this monitor.

EPA’s review of the monitoring data
for 2016-2018 and 2017—-2019 supports
the previous determination that the area
has attained the 2006 24-hour PM, s
NAAQS and demonstrates that the area
continues to attain the standard. As
discussed further in Section IIL.D of this
document, Idaho has committed to
continue monitoring ambient PMo s
concentrations in accordance with 40
CFR part 58. Thus, EPA is proposing to
determine that the Logan UT-ID PM, s
NAA attained the 2006 24-hour PM 5
NAAQS.

B. Applicable Requirements Under
Section 110 and Part D of the CAA

Section 107(d)(3)(E)(ii) and (v) of the
CAA states that for an area to be
redesignated to attainment, it must be
determined that the Administrator has
fully approved the applicable
implementation plan for the area under
CAA section 110(k) and all the
requirements applicable to the Area
under section 110 of the CAA (general
SIP requirements) and part D of Title I
of the CAA (SIP requirements for
nonattainment areas) must be met.

7 The Preston monitor does not have a valid
design value for the 2017-2019 three-year period
because of an incomplete 2017 quarter 1 which
cannot be substituted with quarter 1 data at the
same monitor in 2018 or 2019 per 40 CFR part 50,

1. CAA Section 110 General SIP
Requirements

Section 110(a)(2) of Title I of the CAA
delineates the general requirements for
a SIP, which include enforceable
emissions limitations and other control
measures, means or techniques,
provisions for the establishment and
operation of appropriate devices
necessary to collect data on ambient air
quality, and programs to enforce the
limitations. The general SIP elements
and requirements set forth in CAA
section 110(a)(2) include, but are not
limited to the following:

e Submittal of a SIP that has been
adopted by the state after reasonable
public notice and hearing;

¢ Provisions for establishment and
operation of appropriate procedures
needed to monitor ambient air quality;

e Implementation of a source permit
program; provisions for the
implementation of Part C requirements
(PSD);

¢ Provisions for the implementation
of Part D requirements for NSR permit
programs;

¢ Provisions for air pollution
modeling; and

e Provisions for public and local
agency participation in planning and
emission control rule development.

CAA section 110(a)(2)(D) requires that
SIPs contain certain measures to prevent
sources in a state from significantly
contributing to air quality problems in
another state. However, CAA section
110(a)(2)(D) requirements for a state are
not linked with a particular
nonattainment area’s designation and
classification in that state. EPA believes
that the requirements linked with a

Appendix N, section 4.2(c)(i) because it has below
50% complete data for that quarter.

8Please see “EPA R10 Ambient Monitoring TSD”
in the docket for this proposed action (EPA-R10—
OAR-2020-0190) on www.regulations.gov.
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particular nonattainment area’s
designation and classifications are the
relevant measures to evaluate in
reviewing a redesignation request. The
transport SIP submittal requirements,
where applicable, continue to apply to
a state regardless of the designation of
any one particular area in the state.
Thus, EPA does not believe that these
requirements are applicable
requirements for purposes of
redesignation.

In addition, EPA believes that the
other CAA section 110(a)(2) elements
not connected with nonattainment plan
submissions and not linked with an
area’s attainment status are not
applicable requirements for purposes of
redesignation because the area will still
be subject to these requirements after it
is redesignated. EPA concludes that the
CAA section 110(a)(2) and part D
requirements which are linked with a
particular area’s designation and
classification are the relevant measures
to evaluate in reviewing a redesignation
request, and that CAA section 110(a)(2)
elements not linked to the area’s
nonattainment status are not applicable
for purposes of redesignation. This
approach is consistent with EPA’s
existing policy on applicability of
conformity (i.e., for redesignations) and
oxygenated fuels requirement. See
Reading, Pennsylvania, proposed and
final rulemakings (61 FR 53174, October
10, 1996), (62 FR 24826, May 7, 1997);
Cleveland-Akron-Lorain, Ohio final
rulemaking (61 FR 20458, May 7, 1996);
and Tampa, Florida, final rulemaking
(60 FR 62748, December 7, 1995). See
also, the discussion on this issue in the
Cincinnati, Ohio redesignation (65 FR at
37890, June 19, 2000), and in the
Pittsburgh-Beaver Valley, Pennsylvania
redesignation (66 FR at 53099, October
19, 2001).

EPA has reviewed the Idaho SIP and
has concluded that it meets the general
SIP requirements under Section
110(a)(2) of the CAA to the extent they
are applicable for the purposes of
redesignation. EPA has previously
approved provisions of Idaho’s SIP as
demonstrating compliance with the
CAA section 110(a)(2) requirements for
the 2006 PM» s NAAQS (79 FR 40662,
July 14, 2014). These requirements are,
however, statewide requirements that
are not linked to the PM, 5
nonattainment status of the Logan, UT-
ID NAA. Therefore, EPA believes that
these SIP elements are not applicable
requirements for purposes of review of
this proposed redesignation.

2. Part D of Title I Requirements

Part D of Title I of the CAA sets forth
the basic nonattainment plan

requirements applicable to all
nonattainment areas at subpart 1 (CAA
sections 172—-176) and requirements
specific to PM;o and PM, 5 areas at
subpart 4 (CAA section 189). On August
24, 2016, EPA promulgated the Fine
Particulate Matter National Ambient Air
Quality Standards; State
Implementation Plan Requirements
rule.? This rule implements the
requirements of Part D of Title I of the
CAA for areas designated nonattainment
for any PM> s NAAQS.

In accordance with 40 CFR 51.1015,
upon a determination by EPA that a
Moderate PM, 5 nonattainment area has
attained the PM, s NAAQS, the
requirements for the state to submit an
attainment demonstration, provisions
demonstrating that RACM (including
RACT for stationary sources) shall be
implemented no later than 4 years
following the date of designation of the
area, RFP plan, QMs and QM reports,
and contingency measures for the area
shall be suspended until such time as:
(1) The area is redesignated to
attainment, after which such
requirements are permanently
discharged; or, (2) EPA determines that
the area has re-violated the PM, 5
NAAQS.

Those states containing Moderate
PM, s NAAs were required to submit a
SIP by December 31, 2014, which
demonstrated attainment of the PM 5
NAAQS by December 31, 2015.1°
Pursuant to CAA section 188(d) and 40
CFR 51.1005(a), on September 8, 2017,
EPA extended the attainment date for
the Logan UT-ID NAA from December
31, 2015 to December 31, 2017 (82 FR
42447). As stated in the “Background”
section, EPA has approved several
attainment plan elements for the Idaho
portion of the Logan UT-ID area.
Specifically, EPA approved the
following elements of Idaho’s
attainment plan: Baseline emissions
inventory (July 18, 2014, 79 FR 41904);
control measures (March 25, 2014, 79
FR 16201); RACM/RACT (January 4,
2017, 82 FR 729); attainment
demonstration (August 8, 2017, 82 FR
37025); nonattainment NSR (August 20,
2018, 83 FR 42033), and RFP, QM and
MVEB (February 20, 2020, 85 FR 9664).

Pursuant to 40 CFR 51.1015(a), on
October 19, 2018, EPA completed a CDD

981 FR 58010, August 24, 2016. Codified at 40
CFR part 51, subpart Z.

10 See Section 188(c)(1) of the CAA, 42 U.S.C.
7513(c)(1), 40 CFR 51.1004(a)(1). See also
Identification of Nonattainment Classification and
Deadlines for Submission of State Implementation
Plan (SIP) Provisions for the 1997 Fine Particle
(PM, s5) National Ambient Air Quality Standard
(NAAQS) and 2006 PM> s NAAQS (June 2, 2014),
79 FR 31566, 31567-68.

for the Logan, UT-ID Moderate PM- 5
NAA. (83 FR 52983). The CDD
suspended the obligation for Idaho to
make submissions to meet certain CAA
requirements related to attainment of
the NAAQS, including the CAA section
172(c)(9) requirement to adopt
contingency measures.

Determinations of attainment do not
relieve states from submitting and EPA
from approving certain Part D planning
requirements for the 2006 PM, s
NAAQS. CAA section 172(c)(3) requires
submission and approval of a
comprehensive, accurate and current
inventory of actual emissions. For
purposes of the PM, s NAAQS, this
emissions inventory should address not
only direct emissions of PM; s, but also
emissions of all precursors to PM s
formation, i.e., SO,, NOx, VOC, and
ammonia. As previously discussed, EPA
determined that Idaho met the CAA
section 172(c)(3) comprehensive
emissions inventory requirement in a
final rulemaking on July 18, 2014 (79 FR
41904).

CAA section 172(c)(4) requires the
identification and quantification of
allowable emissions for major new and
modified stationary sources in an area,
and CAA section 172(c)(5) and requires
source permits for the construction and
operation of new and modified major
stationary sources anywhere in the
nonattainment area. EPA first approved
the requirements of the part D NSR
permit program for Idaho under subpart
1 on November 26, 2010 (75 FR 72719).
Subsequently, on March 20, 2018, Idaho
submitted rule revisions to meet
additional part D NSR requirements
promulgated by the EPA under subpart
4 (81 FR 58010, August 24, 2016). We
approved Idaho’s submission on August
20, 2018 (83 FR 42033).

Once the Logan, UT-ID PM, s NAA is
redesignated to attainment, the
prevention of significant deterioration
(PSD) requirements of part C of the Act
will apply. Idaho’s PSD regulations are
codified in the Idaho Administrative
Procedures Act (IDAPA) at
58.01.01.200-228 (permit to construct)
and governed by IDAPA 58.01.01.205
(permit requirements for new major
facilities or major modifications in
attainment or unclassifiable areas). We
most recently approved revisions to
Idaho’s PSD program on August 20,
2018 (83 FR 42033), May 12, 2017 (82
FR 22083) and August 12, 2016 (81 FR
53290). EPA finds that Idaho’s PSD
provisions meet all applicable Federal
requirements for any area designated
unclassifiable or attainment, and these
provisions will become fully effective in
the Idaho portion of the Logan, UT-ID
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PM, s NAA upon redesignation of the
area to attainment.

CAA section 172(c)(7) requires the SIP
to meet the applicable provisions of
CAA section 110(a)(2). As noted above,
we find that the Idaho SIP meets the
CAA section 110(a)(2) applicable
requirements for purposes of
redesignation.

For purposes of redesignation to
attainment for the 2006 24-hour PM, 5
NAAQS, EPA proposes to find that
Idaho has met all the applicable SIP
requirements under part D of Title I of
the CAA.

3. Fully Approved SIP Under CAA
Section 110(k)

As discussed in Sections III.B.1 and
II1.B.2 of this document, for purposes of
redesignation to attainment for the 2006
24-hour PM, s NAAQS, EPA has fully
approved all applicable requirements of
Idaho’s SIP for the Idaho portion of the
Logan UT-ID area in accordance with
CAA section 110(k). Therefore, EPA has
fully approved all applicable
requirements of the applicable
implementation plan in accordance
with CAA section 110(k).

C. Improvement in Air Quality Due to
Permanent and Enforceable Measures

CAA section 107(d)(3)(E)(iii) of the
CAA provides that for an area to be
redesignated to attainment, the
Administrator must determine that the
improvement in air quality is due to
permanent and enforceable reductions
in emissions resulting from
implementation of the applicable
implementation plan, implementation
of applicable Federal air pollutant
control regulations, and other
permanent and enforceable reductions.

On December 14, 2012, IDEQ
submitted an attainment plan that
addressed attainment planning
requirements for the Idaho portion of
the Logan UT-ID PM, s NAA. On
December 24, 2014, the IDEQ submitted
a supplement to the 2012 attainment
plan that included additional analysis.
Idaho’s December 14, 2012, attainment
plan submittal included residential
wood combustion (RWC) ordinances,
road-sanding agreements, and a wood
stove change-out program to reduce
emissions of PM, s in the Idaho portion
of the Logan UT-ID PM, s NAA. Each of
these programs is discussed in detail
within this section. EPA approved the
RWC ordinances and road sanding
agreements into the Idaho SIP on March
25,2014 (79 FR 16201), making them
federally enforceable. EPA approved
Idaho’s evaluation of, and imposition of,
RACM and RACT level controls on
appropriate sources on January 4, 2017

(82 FR 729). This approval included
approving the RWC ordinances and
wood stove change-out program as
meeting the RACM requirement.

The RWC ordinances approved as
RACM on January 4, 2017, apply within
Franklin County and all six Idaho cities
on the Idaho side of the Logan UT-ID
PM, s NAA (Franklin, Preston, Weston,
Dayton, Clifton, and Oxford). EPA
determined in its approvals that these
RWC ordinances achieved permanent
and enforceable emissions reductions.
Key elements in the current RWC
ordinances include mandatory burn
bans issued when PM, 5 has reached or
is forecasted to reach 75 on the Air
Quality Index (AQI), which corresponds
to a PM>.s concentration of 23.3 ug/m3
and aligns with the RWC ordinances
applicable within Cache County on the
Utah side of the Logan UT-ID PM 5
NAA. All RWC ordinances effective in
Franklin County prohibit both open
burning and the use of specified devices
when an air quality alert is issued. The
ordinances also prohibit the installation
of non-EPA-certified devices. Each of
the adopted ordinances bans open
burning of any kind during burn ban
days, bans the sale or installation of
non-EPA certified devices in new or
existing buildings, and prohibits the
construction of any building for which
a solid fuel burning device is the sole
source of heat. In its December 14, 2012,
attainment plan submittal, Idaho
estimated that maximum reductions for
this measure are 0.06 tons per day (tpd)
direct PM, s, 0.009 tpd nitrogen oxides
(NOx), and 0.078 tpd volatile organic
compounds (VOC).

In our March 25, 2014 action, EPA
also approved road sanding agreements
between IDEQ, Franklin County Road
and Bridge, and the Idaho
Transportation Department (IDT) to
reduce the contribution of primary
PM_ s from reentrained dust on paved
roads. According to records submitted
to Idaho and summarized in the
submission, IDT used salt in 2014 (409
tons), 2015 (340 tons), and 2016 (109
tons) and did not use sand. Franklin
County Road and Bridge historically
used a 10:1 ratio of sand and salt;
however, in the Idaho attainment plan,
Franklin County committed to use a 4:1
ratio of sand and salt when anti-skid
treatment is required. Franklin County
also agreed to apply brine when
temperatures are above 22 °F, a measure
that further reduces the amount of sand
required by approximately 50%. The
City of Preston now uses a 2:1 ratio of
sand and salt at an average of 700 tons
total per year. In its SIP, IDEQ estimates
that these road sanding commitments

would lead to 0.10 tpd reduction in
direct PM, s annually.

Finally, in its attainment plan, IDEQ
quantified the emission reduction
benefits from three woodstove change-
out programs on the Idaho side of the
Logan UT-ID area. These programs were
conducted in 2006-2007, 2011-2012,
and 2013-2014. Accordingly, Idaho
demonstrated in the submission that a
total of 209 uncertified RWC devices
have been changed-out since 2006. In
addition, 39 stoves were removed and
destroyed through Idaho’s Alternative
Energy Device tax deduction program.
In total, 256 wood stoves have been
changed out on the Idaho side of the
Logan UT-ID NAA since 2006. As
described in the supplemental 2014
attainment plan SIP submittal (applying
the appropriate temporal profile to
convert to tons per day), Idaho stated
these change-outs have led to
permanent reductions of 0.05 tpd direct
PM: 5, 0.003 tpd NOx, and 0.13 tpd
VOC.1* These woodstove change-out
programs achieved permanent and
enforceable emissions reductions
because the RWC ordinances banned the
sale or installation of non-EPA certified
devices in new or existing buildings in
Franklin County jurisdictions.

IDEQ also noted that Utah adopted
permanent and enforceable control
measures into its SIP that have reduced
PMa; s and precursor emissions and led
to the improvement in air quality in the
Logan UT-ID PM, s NAA. IDEQ
specifically referenced area source rules
(2015 reductions of 122 lbs/day NOx,
679 lbs/day PM. s, 3,665 lbs/day VOC)
and a vehicle and inspection and
maintenance program (2015 reductions
of 0.214 tons/day for NOx and 0.212
tons/day for VOC) in the Utah portion
of the Logan UT-ID NAA.12 IDEQ also
referenced Federal measures, including
the “Tier 3 Motor Vehicle Emission and
Fuel Standards Rule” (79 FR 23414), as
permanent and enforceable reductions
leading to improvement in air quality,
and ultimately to attainment, in the
Logan UT-ID PM, s NAA.

Based on the foregoing evaluation of
these control measures, EPA proposes to
determine that the improvement in air
quality is reasonably attributable to
permanent and enforceable reductions
in emissions resulting from
implementation of the applicable
implementation plan, implementation
of applicable Federal air pollutant
control regulations, and other
permanent and enforceable reductions.

112014 attainment plan SIP submittal, Section
4.1.

12 See Idaho’s September 13, 2019 submittal at
Section 5.2.
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D. Fully Approved Maintenance Plan

CAA section 107(d)(3)(E)(iv) requires
that, for a NAA to be redesignated to
attainment, EPA must fully approve a
maintenance plan which meets the
requirements of CAA section 175A. The
plan must demonstrate continued
attainment of the relevant NAAQS in
the area for at least 10 years after our
approval of the redesignation. Eight
years after our approval of a
redesignation, the State must submit a
revised maintenance plan
demonstrating attainment for the 10
years following the initial 10-year
period. The maintenance plan must also
contain a contingency plan to ensure
prompt correction of any violation of
the NAAQS. See CAA sections 175A(b)
and (d). The Calcagni Memo provides
additional guidance on the content of a
maintenance plan, stating that a
maintenance plan should include the
following elements: (1) An attainment
emissions inventory; (2) a maintenance
demonstration showing attainment for
10 years following redesignation; (3) a
commitment to maintain the existing
monitoring network; (4) verification of
continued attainment; and (5) a
contingency plan to prevent or correct
future violations of the NAAQS. The
following paragraphs describe how each
of these elements is addressed in
Idaho’s maintenance plan.

1. Attainment Inventory

As discussed in the General Preamble
(see 57 FR 13498, April 16, 1992) and

the Calcagni Memo, PM, s maintenance
plans should include an attainment
emission inventory to identify the level
of emissions in the area which is
sufficient to maintain the NAAQS.

The maintenance plan attainment
year inventory should include the
emissions during the time period
associated with the monitoring data
showing attainment.13 For the Logan,
UT-ID PM, s NAA, IDEQ determined
attainment using air quality data from
2015, 2016, and 2017, the design value
period relied upon for the EPA’s
Determination of Attainment (83 FR
52983, October 19, 2018). The State
therefore used 2017 to calculate its base
year attainment inventory, which
aligned with the 2017 National
Emissions Inventory (NEI) data available
for point, area, on-road mobile, and
nonroad mobile sources. IDEQ then
projected the 2017 base year inventory
to both a “horizon year” (a future year
at least 10 years from the approval date
of the maintenance plan) of 2031 and an
interim year of 2026.

The NEI is compiled at the county
level, so the State first calculated the
2017 emissions inventories for Franklin
County, and then apportioned these
county-wide inventories to the portion
of Franklin County included in the
Logan, UT-ID NAA.14 IDEQ projected
mobile source emissions using the latest
version of EPA’s Motor Vehicle
Emissions Simulator (MOVES) model
(MOVES2014b). IDEQ used apportioned
2017 NEI data for the on-road mobile

source emissions, and used
MOVES2014b model defaults for the
nonroad portion of the model, because
the State has not yet developed input
files for that version of the model.'> To
best represent emissions that occur on
days when the ambient concentrations
of PM, 5 are of concern, the MOVES
meteorological inputs were based on an
average episodic day representing
conditions present during wintertime
stagnation events leading to high levels
of ambient PM; 5 in the Logan UT-ID
PM, s NAA.16 IDEQ ran MOVES2014b to
calculate on-road and nonroad mobile
source emissions on an average episodic
winter day for Franklin County for
January 2017, 2026 and 2031. Area
source emissions were apportioned from
2017 NEI data for individual categories,
which were projected for the 2026 and
2031 inventories based on an average
annual growth rate. No point sources
were listed in the base year or projected
future inventories. More detailed
descriptions of the 2017 base year
inventory and the 2026 and 2031
projected inventories can be found in
section 4 and Appendix A of Idaho’s
September 13, 2019 submittal, in the
docket for this action.

For each of these source categories,
the pollutants that were inventoried
include: PM, s, sulfur dioxide (SO,),
NOx, VOC, and ammonia (NH3).
Summary of emission figures from 2017
base year and the projected inventories
are provided in Table 3 of this
document.

TABLE 3—IDAHO PORTION OF THE LOGAN, UT-ID PMx.s NAA; ACTUAL EMISSIONS FROM 2017 AND PROJECTED

EMISSIONS FOR 2026 AND 2031
[Pounds per average episodic winter day]

Year Source category conggﬂnzégbl o filltae'\ﬂazfj o NOx SO, VOC NHz
2017 e Area .....cccovveeeeeeeeiiieen, 9.72 208.8 338.8 28.3 1,626.5 868.6
...................... 127.3 957.7 1.9 901.2 13.8
...................... 42.5 286.6 0.8 1,189.1 0.7
2017 e Total .o 9.72 378.5 1,583 31 3,716.8 883.1
2026 ..coooviiieiieieeeeeeeeeeeaeeaes Area .....cccceveieeeeeeiien, 9.88 222.4 363.5 28.6 2,061.1 872.1
...................... 109.4 421.8 2.0 533.1 12.5
...................... 31.2 302.8 0.8 776.4 0.7
Total 9.88 363 1088.1 31.4 3,370.6 885.3
Area ........... 9.97 230 377.2 28.8 2,302.6 874
MODIlE ....eeeeiiee s | e 110.5 297.3 2 396.3 13.2
Nonroad ......ccocceeeeeieiiiiiies | e 29.8 306.7 0.8 732.5 0.7
20371 s Total .o 9.97 370.4 981.2 31.6 3,431.4 887.9
Projected change (%) | ..cccoeeereiieeneneeeseeeee 2.5 -2.2 —-38 2 -7.70 0.5

13 See Calcagni Memo at 8.
14 See Appendix A of Idaho’s September 13, 2019
submittal for the apportionment methodology.

15 With the exception of paved road dust

emissions, which IDEQ calculated using AP—42
guidance.

16 An episodic day was defined as any day from
November through March during which the daily
average PM» s concentration in Franklin County was

above 35 pug/m3. A total of 62 days were identified
that met these criteria at the Logan-Cache Airport
weather station from 2013 through 2017. The
hourly meteorological data from these 62 days were
then averaged to create the final average episodic
day inputs.
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Following our review, we have
determined that IDEQ prepared an
adequate attainment inventory for the
Idaho portion of the Logan, UT-ID PM, 5
NAA.

In the September 13, 2019
submission, Idaho also provided
inventory information for the Utah
portion of the Logan, UT-ID NAA. Idaho
derived this inventory from the Utah
Division of Air Quality (Utah DAQ),
which performed a photochemical grid
modeling analysis using the
“Comprehensive Air Quality Model
with Extensions” (v. 6.3, http://

www.camx.com/) modeling system for
the nonattainment area for Utah’s

attainment, interim, and projected years.

Utah used linear projections to estimate
future years to 2035. Utah DAQ’s
modeling domain included all three of
the nonattainment areas in UT and
extended into southern Idaho to include
the Idaho portion of the Logan UT-ID
PM, s NAA. The methodology for the
mobile, nonroad and area source
emissions inventories can be found in
the Utah DAQ PM, s Emissions
Inventory Preparation Plan (Utah DAQ
2019), in the docket for this action.

IDEQ interpolated the Utah DAQ
projections to 2031 using the average
annual growth rate for area, mobile, and
nonroad sources to match the 2031
horizon year for Idaho’s redesignation
request. The actual and projected
emissions in the Utah portion of the
Logan UT-ID PM, s NAA are provided in
Table 4 of this document. Table 5 of this
document provides Idaho’s projected
emissions inventories for the entire
Logan UT-ID PM, s NAA, which is the
combination of the values in Tables 3
and 4 of this document.

TABLE 4—UTAH PORTION OF THE LOGAN, UT-ID PM25 NAA; ACTUAL EMISSIONS FROM 2017 AND PROJECTED

EMISSIONS FOR 2026 AND 2031
[Pounds per average episodic winter day].

PMs s PM. s

Year Source category condensable filterable NOx SO. VOC NH3
1.83 1,198.17 1,840 60 7,600 26,960
...................... 460 7,520 40 4,920 200
...................... 200 1,580 | coovreeieee, 4,380 | oooeeeieeiiens
1.83 1,858.17 10,940 100 16,900 27,160
2.09 1,277.91 1,400 60 7,760 26,540
...................... 260 3,040 20 2,780 180
...................... 120 1,180 | ooveeeieeeees 2,540 | oo,
2.09 1,657.91 5,620 80 13,080 26,720
2.29 1,311.04 1,411.11 60 8,215.56 26,362.22
326.67 3,306.67 20 3,357.78 191.11
108.89 1,157.78 | e, 2,284.44 | .....cccueeuunn..
2031 e Total oo, 2.29 1,746.6 5,875.56 80 13,857.78 26,553.33
Projected change (%) | ..cccveeereiieeneneeeseeceee 252 -6.0 —46.3 -20 -18.0 —0.02

TABLE 5—ENTIRE LOGAN, UT-ID PM2s NAA; ACTUAL EMISSIONS FROM 2017 AND PROJECTED EMISSIONS FOR 2026

AND 2031
[Pounds per winter day]
PMs s PMa s
Year Source category condensable filterable NOx SO. VOC NH3

2017 e, Area ..oooovveieeeieeeee e, 11.55 1,406.94 2,178.76 88.27 9,226.45 27,828.63
...................... 587.3 8,477.7 41.94 5,821.24 213.76
...................... 242.48 1,866.57 0.76 5,569.08 0.66
2017 e, Total .ooceeeeeeieeieee 11.55 2,236.72 12,523.03 130.97 20,616.77 28,043.05
2026 ..oooeeiiieeeieeeeeeeeeeeaeaae Area ......cccceeeeeeeieiineenn. 11.98 1,500.33 1,763.48 88.58 9,821.12 27,412.08
...................... 369.36 3,461.84 22 3,313.12 192.55
...................... 151.19 1,482.79 0.77 3,316.4 0.66
.......................... 11.98 2,020.88 6,708.11 111.35 16,450.64 27,605.29
...... 12.26 1,541.06 1,788.33 88.75 10,518.17 27,236.22
F U ERRN 437.21 3,603.94 22.05 3,754.04 204.32
................................................. 138.73 1,464.52 .78 3,016.94 0.67
2031 e Total .ccceveeeeeeiees 12.26 2,117 6,856.79 111.58 17,289.15 27,441.21
Projected change (%) | ..cccveeereiieeneneeeseeceee 6.1 -5.4 —45.2 —14.8 —16.1 -2.1

Based our review of the emissions
inventories Idaho provided in its
September 13, 2019 submittal, shown in
Tables 3 through 5 of this document, we

propose to find that Idaho prepared an

adequate attainment inventory for the
Logan, UT-ID PM, s NAA.17

17 “Emissions Inventory Guidance for
Implementation of Ozone and Particulate Matter
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2. Maintenance Demonstration

CAA section 175A requires a state
seeking redesignation to attainment to
submit a SIP revision to provide for the
maintenance of the NAAQS in the area
“for at least 10 years after the
redesignation.” A state can make this
demonstration by either showing that
future emissions of a pollutant or its
precursors will not exceed the level of
the attainment inventory, or by
modeling to show that the future mix of
sources and emissions rates will not
cause a violation of the NAAQS. See
Calcagni Memo, pages 9-10. Idaho
elected to demonstrate maintenance of
the 2006 PM»> s NAAQS for at least ten
years following redesignation using the
attainment inventory method.

IDEQ developed projected
inventories, provided in Tables 3
through 5 of this document, to show
that the Logan UT-ID area will remain
in attainment through the year 2031.
These projected inventories, covering an
interim year of 2026 and a horizon year
of 2031, show that future emissions of
NOx, SO,, VOCs, ammonia, and direct
PM, 5 throughout the NAA will remain
at or below the 2017 attainment-level
emissions for the 2006 24-hour PM, s
NAAQS. As these inventories show,
emissions from NOx, SO,, VOCs and
NH; are projected to decrease between
2017 and 2031 (Table 5 of this
document). The emissions of direct
filterable PM, s are projected to decline
by 5.4% by 2031 (Table 5 of this
document).

Although emissions from condensable
PM, 5 increase by 6.1% by 2031, Idaho
adequately demonstrated that this
increase will not prevent maintenance
of the NAAQS through 2031. The
condensable fraction of PM, 5 is 0.6% of
the total PM, s-Primary levels projected
for 2031. As depicted in Table 5 of this
document, the total condensable PM s
emissions are projected to increase by
0.71 pounds per winter day between
2017 and 2031, while total filterable
PM, 5 emissions are projected to
decrease by 119.72 pounds per winter
day over the same time period. Overall,
total PM> 5 (sum of filterable and
condensable PM; 5) is projected to
decrease by 5.3% from 2017 to 2031.

EPA has reviewed the documentation
provided by Idaho for developing the
2026 and 2031 emissions inventories for
the Logan UT-ID PM, s NAA. Based on
our review, EPA finds that the
emissions inventories were prepared in
accordance with EPA requirements.
These inventories indicate a decrease in
PM; s and precursor emissions

National Ambient Air Quality Standards (NAAQS)
and Regional Haze Regulations,” May 2017.

throughout the maintenance period,
therefore EPA is proposing to determine
that the projected emissions inventories
in the Idaho maintenance plan
sufficiently demonstrate that the Logan
UT-ID PM, s NAA will continue to
maintain the 2006 24-hour PM, 5
standard throughout the maintenance
period.

3. Monitoring Network

Once a NAA has been redesignated to
attainment, the state must continue to
operate an appropriate air quality
monitoring network, in accordance with
40 CFR part 58, to verify the attainment
status of the area.?® The maintenance
plan should contain provisions for
continued operation of air quality
monitors that will provide such
verification. In the maintenance plan,
IDEQ noted that it currently operates a
regulatory monitor (the Preston monitor)
in the Idaho portion of the Logan, UT-
ID PM> s NAA, and committed to
continue operating a regulatory
monitoring network in Franklin County
in order to verify continued attainment
of the PM, s NAAQS and track the
progress of the maintenance plan. IDEQ
also stated that it will work with EPA
each year through the air monitoring
network review process (per 40 CFR
part 58) to determine the adequacy of
the monitoring network.19 EPA
proposes to determine that the
maintenance plan contains adequate
provisions for continued operation of an
air quality monitoring network to verify
maintenance of the 2006 PM, s NAAQS.

4. Verification of Continued Attainment

As stated in Section IIL.D.3 of this
document, in its maintenance plan,
Idaho commits to continue to operate a
regulatory monitoring network in order
to verify continued attainment of the
PM, s NAAQS in the Idaho portion of
the Logan UT-ID area. Idaho is also
required to periodically update the
emissions inventory for Franklin County
in accordance with the Annual Air
Emissions Reporting Requirements Rule
(AERR) during the maintenance plan
period. This includes developing annual
inventories for major point sources and
a comprehensive periodic inventory
covering all source categories every
three years.

18 As stated, Utah and Idaho signed an MOU to
collectively meet the monitoring requirements of 40
CFR part 58, Appendix D in the Logan UT-ID MSA
on September 1, 2020.

19 See EPA’s November 9, 2020 approval of
Idaho’s 2020 Annual Monitoring Network Plan, in
the docket for this action.

5. Contingency Plan

CAA section 175A(d) requires that a
maintenance plan also include
contingency provisions, as necessary, to
promptly correct any violation of the
NAAQS that occurs after redesignation
of the area to attainment. For the
purposes of CAA section 175A, a state
is not required to have fully adopted
contingency measures that will take
effect without further action by the state
in order for the maintenance plan to be
approved. However, the contingency
plan is an enforceable part of the SIP
and should ensure that contingency
measures are adopted expeditiously
once they are triggered. The plan should
discuss the measures to be adopted and
a schedule and procedure for adoption
and implementation. The contingency
plan must require that the state will
implement all measures contained in
the Part D nonattainment plan for the
area prior to redesignation. The state
should also identify the specific
indicators, or triggers, which will be
used to determine when the
contingency plan will be implemented.

Idaho’s maintenance plan outlines the
procedures for the adoption and
implementation of contingency
measures to further reduce emissions
should a violation occur. Idaho’s
contingency measures include a
warning level response and an action
level response. An initial warning level
response is triggered for the 2006 24-
hour PM, s NAAQS when the 98th
percentile 24-hour PM, 5 concentration
for a single calendar year reaches 35.5
ug/m3 or greater within the area. An
action level response will be prompted
by any one of the following: (1) A two
year average of the 98th percentile
reaches 35.5 ug/m3 or greater within the
area; or (2) a violation of the standard
occurs in the area (i.e. a three-year
average of the 98th percentile reaches
35.5 pg/m3 or greater).

Regardless of which level of response
is triggered, the State will evaluate all
appropriate data including air quality
data, evaluation of wood smoke
programs and information on wildfires
or winter power outages to determine
the cause of the exceedance. IDEQ will
perform this evaluation within six
months of the end of the year in which
the NAAQS is exceeded or violated.
Should a warning level response be
triggered, and IDEQ determines that
additional emissions reductions are
necessary, the State will adopt and
implement contingency measures as
expeditiously as possible and no later
than 18 months from the determination
of a single year exceedance based on
quality assured data. Should an action
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level response be triggered,
implementation of necessary control
measures will take place as
expeditiously as possible, but in no
event later than 18 months after IDEQ
determines, based on quality-assured
ambient data, that an action level trigger
has been exceeded.

Idaho has identified the following
potential contingency measures for the
maintenance plan:

e Measures to address emissions from
residential wood combustion, including
the potential implementation of a burn
ban in the maintenance area at a lower
threshold than currently in place in the
ordinances for the six cities in the Idaho
portion of the Logan UT-ID PM, s NAA.
The current ordinances trigger a burn
ban when the Air Quality Index (AQI)
level reaches 75.

¢ Additional measures to address
other PMs 5 sources identified in the
emissions inventory such as on-road
and nonroad vehicles, industrial
sources, and dust.

Based on our analysis of Idaho’s
submittal, we propose to find that the
contingency measure provisions
provided in Idaho’s Logan, UT-ID PM, 5
maintenance plan are sufficient and
meet the requirements of CAA section
175A(d).

E. Requirements for Transportation
Conformity and Motor Vehicle
Emissions Budgets (MVEBs).

Transportation conformity is required
by CAA section 176(c). EPA’s
conformity rule at 40 CFR part 93,
subpart A requires that transportation
plans, programs, and projects conform
to SIPs and establishes the criteria and

procedures for determining whether or
not they conform. Conformity to a SIP
means that transportation activities will
not produce new air quality violations,
worsen existing violations, or delay
timely attainment of the NAAQS. Thus,
EPA’s conformity rule requires a
demonstration that emissions from a
Metropolitan Planning Organization’s
(MPO’s) Regional Transportation Plan
and Transportation Improvement
Program, involving Federal Highway
Administration (FHWA) or Federal
Transit Administration (FTA) funding
or approval, are consistent with the
MVEB(s) contained in a control strategy
SIP revision or maintenance plan (40
CFR 93.101, 93.118, and 93.124). A
MVEB is the level of mobile source
emissions of a pollutant relied upon in
the attainment or maintenance
demonstration to attain or maintain
compliance with the NAAQS in the
nonattainment or maintenance area.

A PM, s maintenance plan should
identify MVEBs for direct PM, 5, NOx
and all other PM s precursors from on-
road mobile source emissions that are
determined to significantly contribute to
PM_ s levels in the area.2? To determine
which precursor pollutants are required
to have an MVEB, IDEQ reviewed PM, s
speciation at the Franklin monitor.
Based on PM; s speciation data and the
local emissions inventory composition
for each pollutant, IDEQ determined
that in addition to NOx and direct
PM, s, the maintenance plan should also
include an MVEB for VOCs because
they are important precursors to
secondary formation PM, s. The State
excluded direct PM, 5 emissions from
paved road dust from the MVEBs in

accordance with 40 CFR 93.102(b)(3), as
these emissions made up only 1% of
total wintertime contributions at the
Franklin monitor. Vehicle emissions of
SO, and NHj3 were also found to
contribute minimally to PM; 5 in the
area and therefore the maintenance plan
does not include MVEBs for these
precursors in accordance with 40 CFR
93.102(b)(2)(v). See Section 6 of Idaho’s
maintenance plan, in the docket for this
action, for further analysis of the
pollutants and precursors and the
decisions on whether or not MVEBs
were required for the individual
pollutants and precursors.

The MVEBs for 2031 are identical to
the on-road mobile source emissions
inventory provided for direct PM, s,
NOx and VOCs in Table 1 (in Section
I1.D.1 of this document) of this proposed
action for that year, except that the 2031
direct PM, s budget does not include
paved road dust. As stated in that
section, IDEQ used EPA’s MOVES2014b
model to develop vehicle emissions
estimates for 2031, which were
recalculated into tons per day (from lbs
per day) for the 2031 MVEBs.

Based on its analysis, IDEQ set the
mobile source emissions budgets for
2031 provided in Table 6 of this
proposed action, as part of the
September 13, 2019 maintenance plan
submission. The previously approved
2017 MVEBs (see 85 FR 9664, February
20, 2020), are included in Table 6.
According to EPA’s conformity rule, the
emissions budget acts as a ceiling on
emissions in the year for which it is
defined or until a SIP revision modifies
the budget.21

TABLE 6—2017 AND 2031 MVEBS FOR THE IDAHO PORTION OF THE LOGAN UT-ID PM>5 NAA

Motor vehicle emissions budget

Year (tpd)
Direct PMz s NOx VOC
.029 544 467
.009 149 .198

We propose to find that Idaho has
evaluated the appropriate pollutants
and precursors and appropriately
established MVEBs for direct PMs s,
NOx and VOCs. Idaho used the most up-
to-date model (MOVES2014b) available
at the time of submission in order to
appropriately calculate these budgets.22
The MVEBs are based on the control
measures in the maintenance plan and
consistent with maintaining the 2006

20 See 40 CFR 93.102(b)(2)(iv)—(v) and (b)(3).
21 See 40 CFR 93.118.

24-hour PM, s NAAQS. Based on our
review of Idaho’s 2031 MVEBs, we are
proposing to approve the budgets.

IV. Proposed Action

EPA is proposing to redesignate the
Idaho portion of the Logan UT-ID PM, 5
NAA, and proposing to approve the
associated maintenance plan for the
area. If this proposal is finalized, the
designation status of the Idaho portion

22 See document titled “EPA R10 MVE